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THE QUABLES BILL. 



(S. 2439, Fifty-eighth Congress, second session. In the Senate of the United States. December 12, 1903.] 

Mr. Quarles introduced the following bill; which was read twice 
and referred to the Committee on Interstate Commerce: 

A BILL Farther to define the duties and powerw of the Interstate ('<jnimerce Commis- 
sion. 

Be it enacted hy the SewtU; and I [< pane of RepreHcntatlciiHofthe United 
States of Am erica in C(mgrei<i^ anHemhled^ That any order made by the 
Interstate Commerce Commission, after hearing and determination had 
on any petition now pending or hereafter presented, pursuant to section 
thirteen of an Act entitled "'An Act to regulate commerce," approved 
February fourth, eighteen hundred and eighty-seven, declarmg any 
existing rate or rates in said petition complained of for the transpor- 
tation of persons or property, or any regulation or practice affecting 
such rates, or facilities afforded in connection therewith, to be unjustly 
discriminative or unreasonable, and declaring what rate or rates, regula- 
tion, or practice affecting such rate or rates, would })e just and reasonable, 
and requiring them to be substituted therefor, shall become operative 
and be observed by the party or parties against whom the same shall be 
made within thirty days after notice, or, in case of proceedings for 
review, as hereinafter provided, then within sixty days after notice; 
but such order may at any time be modified, suspended, or revoked 
by the Commission upon full hearing of all parties in interest. 

Sec. 2. That when the rate substituted by the Commission as herein- 
before provided is a joint rate, and the carriers, parties thereto, fail to 
agree upon the apportionment thereof amon^ themselves within twenty 
days after notice of such order, the Commission may issue a supple- 
mental order declaring the portion of such joint rate'to be received by 
each carrier party thereto, which order shall be observed by such car- 
riers. When the order of the Commission prescribes the just relation 
of rates to or from common points on the lines of the seveml carriers 
parties to the proceeding, and such carriers fail to notify the Commis- 
sion within twenty days after notice of such order that they have agreed 
among themselves as to the changes to be made to effect compRance 
therewith, the Commission may issue a supplemental order prescribing 
the rates to be charged to op from such common points by either or all 
of the parties to the proceeding, which order shall be observed by the 
carriers concerned. 

Sec. 3. That every such order, as to its justness, reasonableness, and 
lawfulness, shall be reviewable by any circuit court of the United States 
for any district through which any portion of the road of any carrier 
namecf in such order shall run, to which a petition tiled on its equity 
side, within twenty days from the service of such order, shall be first 
presented by any part}^ interested. It shall be the duty of the Com- 
mission, within twenty days after notice, to cause to be tiled in any 
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court to which such petition shall have been so presented a dul}' certi- 
fied copy of its entire record in connection with the order to be reviewed, 
including petition, answers, testimony, report and opinion of the Com- 
mission, its order, and all other papers whatsoever in connection there- 
with. The court shall thereupon proceed to hear the same upon the 
Setition, record, and testimony returned by the Commission: or, in its 
iscretion, may, upon the application of either party, and in such man- 
ner as it shall direct, cause additional testimony to be taken; and there- 
upon if, after hearing, said court shall be of tHe opinion that said order 
was made under some error of law, or is, upon the facts, unjust or 
unreasonable, it shall modify, set aside, or annul the same bv appro- 
priate decree; otherwise the petition shall be dismissed. Pending such 
review, however, the court may, upon application and hearing, if in its 
opinion the order is clearly unlawful or erroneous, suspend said order. 
Any party to the cause may, within thirty days of the rendition of any 
final decree of said court, appeal to the Supreme Court of the United 
States, which court shall proceed to hear and determine such appeal. 
But neither the order of the circuit court nor the execution of any 
writ or process thereon shall be stayed or suspended during the pen- 
dency ot such appeal. The said several courts of the United States 
shall be and are vested with full jurisdiction and all necessary powers 
in the premises. The case in both the circuit court and the Supreme 
Court shall have precedence over all except criminal cases. 

Sec 4. That the defense in all such proceedings for review shall be 
undertaken by the United States district attorney for the district 
wherein the action is brought, under the direction of the Attorney- 
General of the United States, and the costs and expenses of such 
defense shall be paid out of the appropriations for the expense of the 
courts of the United States. The Commission may, with the consent 
of the Attorney-G(ineral, employ special counsel in any proceeding 
under this Act, paying the expense of such employment out of its 
own appropriation. 

Sec 5. That if any party bound thereby shall refuse or neglect to 
obey or perform any order of the Commission mentioned in section 
one of this Act at any time while the same is in force, obedience and 
performance thereof shall be summarily enforced b}^ writ of injunction 
or other proper process, mandatory, or otherwise, w hich shall be issued 
by any circuit court of the United States upon petition of said Commis- 
sion or of any party interested, accompanied by a certified copy of the 
order alleged to be violated and evidence of the violation alleged, and 
in addition thereto the offending party shall be subject to a penalty of 
five thousand dollars for each day of the continuance of such violation, 
which, together with costs of suit, shall be recoverable by said Com- 
mission by action of debt in anj^ circuit court of the United States, 
and when so recovered shall be for the use of the United States. 

Sec 6. That all Acts or parts of Acts in conflict with the provisions 
of this Act are hereby repealed, but such repeal shall not affect causes 
now pending in court nor rights wnich have alread}^ accrued, but 
such causes shall be prosecuted to a conclusion and such rights enforced 
in a manner heretofore provided by law. All existing Taws relative 
to testimony in cases or proceedings under or connected with the Act 
to regulate commerce snail also apply to any case or proceeding 
authorized by this Act. 
Sec. 7. That this Act shall take effect from its passage. 
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MERCE COMMISSION. 



U. S. Senate Committee on Interstate Commerce, 

Dei^ewher 16, 190L 

STATEMENT OF ME. EDWABD P. BACON. 

The Chairman. Please state your full name, Mr. Bacon; where 3'^ou 
reside, your business, and whom you represent here to-day. 

Mr. Bacon. My full name is Edward r. Bacon; I reside at Milwau- 
kee; 1 am engaged in the grain business in that cit3\ 

I appear before you, gentlemen, as the chairman of the executive 
committee of the Interstate Commerce Law Convention which was 
held in St. Louis October 28 and 29 last, that being the second meet- 
ing of that convention, the first meeting having been held November 
20, 1900. That convention consisted of 300 delegates, from more than 
170 diflferent organizations. The convention was called for the pur- 
pose of expediting legislation for amendment to the interstate-com- 
merce act to enlarge the powers of the Interstate Commerce Commis- 
sion so as to give the act greater effectiveness. A petition was adopted 
by the convention for the enactment of such le^slation, a copy of 
which petition has been sent to each member of this committee and of 
the House Committee on Interstate and Foreign Commerce. 

Senator Cullom. Will you state whether you are going to speak 
to any bill before this committee? 

Mr. Bacon. I had not desired so to do. In fact, I have not appeared 
for the purpose of presenting any argument, but simply to present the 
matter generally for 3'our consideration, with the earnest desire on 
the part of the convention I represent that some legislation -to this 
effect be immediateU^ enacted. 

Senator Tillman. In other words, the President has sent us one 
message and you bring another from the people? 

Mr. Bacon. We bring one from the people — from all the people. 1 
do not here represent a particular class — not the shippers alone, but 
I represent the entire community, consumers and producers, as well a«5 
shippers, the consumers and producers being in fact much more 
largely interested in this subject than the snippers themselves b}'^ 
reason of the fact that the freights paid by shippers are simply paid 
by them as middle men, and the increased cost, if any, is passed over 
to the people in the increased price the consumers pay for the agricul- 
tural or marketable products of the country. 

I wish particularly to say that it seems to our committee — and it was 
so expressed at the convention — that there have been ample hearings 
on this question before the committees of Congress duriu^ tha, \^^>^^ 
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live years, first in re^rd to the Culloni bill, presented in the Fifty- 
sixth Congress, and also in the Fifty-seventh Congress, in regard to 
the Nelson- Corliss bill and the Ellcins bill, and in the present Con- 
gress on the Quarles-Cooper bill, or Cooper-Quarles bill, as it should 
properly be called. It has been fully investigated in each of those 
three Congresses — the Fifty-sixth, Fifty-seventh, and Fifty-eighth. 
Extensive nearings were held b}'^ this committee as far back as the 
Fifty-sixth Congress, hearings occupving a considerable length of 
time — I do not recall now exactly how long — but the subject was gone 
into very thoroughl}'. People appeared here from all parts of the 
country, representing shippers, and presented their views in relation 
to the legislation desirecf. In the Fifty-seventh Congress extensive 
hearings were held before the Interstate Commerce Committees of 
both the Senate and House, and in the House committee the hearings 
extended over a period of two months and a half, some twenty -five 
hearings having been held. People were here from all parts of the 
country to present their views at those hearings, which were probably 
more complete and full than those in regard to any other plan ever 
presented before these comnaittees. 

In addition to that the Industrial Commission held hearings for 
three and a half years upon the subject of the industries of the coun- 
try and the transportation problem, and that Commission presented a 
full report to Congress of those hearings, in the course of which this 
subject was gone into exhaustively in the sittings of that Commission 
in the different centers of the country, covering pro})ably more than 
a year's time. The results of that investigation are availa})le to this 
committee, and to the House committee as well, of course, in regard 
to the consideration of the subject. 

What I desire particularly to emphasize is that our side desires no 
further hearings. We feel that the subject has been exhausted. We 
dp not wish to be put to th(» expense and delav of rej^eating or reiter- 
ating the testimony previously presented, l^he conditions have not 
materiall}" changed since the full hearings of the Fifty-seventh Con- 
gress, and consequently there is nothing new to be offered. We rest 
our case upon what we have already adduced at those hearings, reserv- 
ing simply the right to offer anything necessaiy in rebuttal of what 
ma}^ be offered by the other side in regard to the question. 

I shall now be pleased to answer any questions. 

The Chairman. The Kelson bill was before us. What bill do you 
rely upon and stand by now — the Quarles Senate bill? 

Mr. Bacon. Yes, sir. That is identical with the Cooper House bill. 

The Chairman. The Nelson bill was considered bv this committee, 
and here is the Quarles bill, bein^ Senate bill No. 2481). 

Mr. Bacon. I ought to have said that the Quarles bill simpl}' renews 
the Elkins bill which was before the Fifty-seventh Congress, with the 
omission of the pooling sections which that bill contained and the 
discriminative section which has been superseded by the bill enacted in 
Februar}', 1903, known as the Elkins anti-rebate law. 

The Chairman. The Nelson bill was discussed quite at length before 
this committee, and hearings were had. I do not think we have had 
any direct hearings upon the Quarles bill, have we? 

Mr. Bacon. I think the chairman did not understand my last remark, 
that the Quarles bill is simply a renewal of the Elkins bill. Did the 
Chairman understand that? 
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The Chairman. Yes; I understood that part. The question now 
before us is in regard to making operative the orders niade by the 
Interstate Commerce Commission upon the party or parties against 
whom they are issued. 

Mr. Bacon. That is simply a repetition of what was in the Elkins 
bill before the committee two years ago. 

Senator Cullom. As I am not familiar with what the bill contains 
at all, I should be glad to have Mr. Bacon discuss it section by section, 
if he will do so. 

The Chairman. Mr. Bacon has very intelligently discussed the 
original bill, and incidentally, 1 suppose, a good deal of what is in the 
Quarles bill; but I think it would be well for the committee to hear 
Mr. Bacon in a general way, as suggested by the Senator from 
Illinois. 

Mr. Bacon. I will do so with pleasure. I will say that there is 
nothing contained in the Quarles bill which was not contained in the 
Elkins bill which was before you two years ago. As originally intro- 
duced, that bill was amended at the suggestion of our committee by 
the parties at whose instance it was introduced — the Pennsylvania Rail- 
road Company — and was adopted by the committee which I represent 
as a substitute for the Nelson-Corliss bill, which had been considered 
b}^ this committee. 

Senator Cullom. If you have the bill before vou perhaps it would 
be well to confine your remarks to the bill beiore the committee, if 
you can do so. 

Mr. Bacon. I will premise that the Nelson bill, which was before 
3^ou at the same time that the Elkins bill was, contains the same pro- 
visions in regard to the power of the Interstate Commerce Commission 
in regard to revising rates that the Quarles bill contains. The purpose — 
the sole purpose, I may say — of this Quarles bill is to clothe the Com- 
mission with the specific authorit}^ 

The Chairman. Please state what authority. 

Senator Cullom. State the provisions of the bill — what power it 
carries. 

Mr. Bacon. When a rate has been found, after complaint and 
investigation, to be unreasonable or discriminative, the power to 
change that rate or to make any regulation affecting the rate is given 
the Commission, and that that change shall go into immediate effect 
pending appeal or review by the courts. Provision is made in the 
bill for review of the order of the Commission, upon the application of 
a carrier. 

The Chairman. That is, the Interstate Commerce Commission. 

Mr. Bacon. That is what I mean. 

Senator Dolliver. In what respect does that differ from the present 
law? 

Mr. Bacon. The present law provides that upon a hearing and find- 
ing of a rate to he unreasonable or unjust, which is the term used in 
the act, it shall so declare, and shall notify the carrier to cease and 
desist from the continuance of such violation of the act. The carrier 
is left free to make such change in that rate condemned by the Com- 
mission as it may choose. It has sometimes occurred — often, in fact — 
that, instead of making a change of rate to meet the intent and require- 
ments of the case, it has made only a slight change, in that way tech- 
nically complying with the requirements of the act. 
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Senator Dolliver. Have you in mind any case in which that hap- 
pened? 

Mr. Bacon. Several cases; ves. 

Senator Dolltver. I should be glad to have a memorandum of the 
cases in which that happened. 

Mr. Bacon. I shall oe very glad to furnish you with it. 

Complying with Senator Cullom's reauest, 1 will say that this oppor- 
tunity for review is provided in this bill for the purpose of expediting 
proceedings and avoiding the necessity of sei*ving injunctions and such 
processes to prevent the carrying into effect of the orders of the Com- 
mission, the review being a quicKer process. 

It is further provided that this review shall take precedence over any 
except criminal cases, and any appeal from the circuit court to the 
Supreme Court shall also take precedence over any except criminal 
cases. 

It is also provided that the order of the circuit court shall be in force 
and effect pending appeal to the Supreme Court; that if the circuit 
court affirms the order of the Commission, nothing shall suspend the 
operation of that order. It is provided, however, that the circuit court 
may suspend such order pending the hearing of the case before that 
court, in order that the railways may have the opportunity, in case of 
manifest injustice, to have the operation of the order of the Commis- 
sion suspended. But after the circuit court has acted and affirmed 
the order of the Commission, the order is in full force until reversed 
by the Supreme Court. 

Then there is a section providing that if the carrier refuses to com- 
ply with the order of the Commission when in force it shall be sub- 
jected to a penalty of $5,000 for each day's continuance of noncom- 
pliance. 

Those points cover the provisions of the bill in full. 

I shall be glad to answer any further questions. 

Senator Tillman. 1 understand that you represent the shippers' 
interests. Are you willing to have suspended the order granted by 
the Commission pending investigation ? 

Mr. Bacon. We are not only willing, but we expressly desire it. 

Senator Tillman. In other words, you do not agree with the Presi- 
dent. The President says such order shall remain in effect until the 
court itself rescinds its action. 

Mr. Bacon. The President did not go into details. 

Senator Tillman. We simply have to read what he said. 

Mr. Bacon. He announcea his purposes and desires, but the bill 
^oes more into detail, and provides for the review by the circuit court 
m order that if there be manifest injustice in the order of the Commis- 
sion it may be suspended so that the railwa3^s shall not be wrongfully 
dealt with. 

Senator Cullom. Complaint is made by the people in some locali- 
ties that the rates from their places to some shipping point — Chicago, 
for instance, if it is out West — are too high. The Commission goes to 
that place, investigates the subject, hears testimony, and finally deter- 
mines that the rates were too high, and so orders; then they also make 
an order providing for what they regard as a reasonable rate below 
the former rate. Does that order take effect, under this bill, imme- 
diately upon issuance? 

Mr. Bacon. It takes effect unless the carriers apply to the circui 
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court for a review of the order of the Commission. It takes effect 
within thirty days. 

Senator Cullom. But it does not take effect for thirty days. 

Senator Clapp. It takes effect in thirty days after notice, and in sixty 
days after notice in case of application for review. 

Senator Dolliver. Then the mere application for review would 
postpone for thirty days ? 

Mr. Bacon. That must be made within thii-ty days. 
' Senator Cullom. Otherwise it will take effect at the end of thirty 
days? 

Mr. Bacon. Yes; unless application is made for review. 

Senator Cullom. Then if no application is made for review, it 
remains in force until the court hears the case and decides that the 
order is or is not unreasonable. 

Mr. Bacon. It remains in force at the end of thirty days if no appli- 
cation is made for review. 

Senator Dolliver. Why is that thirty days put in there? It seems 
to me that would be a very brief time. 

Mr. Bacon. That thirty days is simply to give time to the carriers 
to make up their case; the probability is that they would be able to 
do that in ten days. 

Senator Dolliver. Then would it not be better, in case of appeal, 
to require thenf to determine in a briefer time whether they are going 
to make an appeal ? 

Mr. Bacon. That would certainly suit our interests. We made that 
thirty days so as to be be} ond criticism. 

Senator Cullom. If there is no appeal to the court within thirty 
days, this order takes effect, as I understand? 

Mr. Bacon. It takes effect awd the carrier is cut off from appeal. 

Senator Cullom. Is there no way to get the matter before the 
court then ? 

Mr. Bacon. That ends it, if there is no application for review. 

The Chairman. But such order may be revoked by the Commission 
itself at any time after full hearing; that is, if the milroad company 
says it wants to be heard further, the Commission may revoke or sus- 
pend its order. 

Mr. Bacon. That refers to some period in the future, because the 
conditions ma}' change within a year after the determination was made, 
and the carrier may have good reasons for asking a revocation or 
suspension of the order. 

Senator Cullom. The Commission has control afterwards? 

Mr. Bacon. Yes, sir. A carrier may go before the Commission 
and ask for a new hearing under changed conditions, no matter when 
it may be. 

Senator Cullom. If a new rate should take effect at once, would not 
the shippers be satisfied to let the railroad appeal to the court at any time 
they choose, without limit, so as to have it determined whether that 
rate was reasonable or not ? 

Mr. Bacon. What would be the advantage of that, Senator? 

Senator Cullom. The rate when made would be in force as made bv 
the Commission, and the people would get the advantage of that exist- 
ing rate until the court should decide at any time afterwards. Do you 
not think that would be fair and reasonable? 
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Mr. Bacon. It seems to me that the allowance of thirty daj'H is 
ample time for their considemtipn and determination as to whether 
they want the case reviewed. ^ 

Senator Cullom. You want the matter settled ? 

Mr. Bacon. Most assuredly we want it settled. 

Senator Tillman. If the Commission is not allowed or authorized 
to change existing rates without examination and thorough investiga- 
tion, why should the court be allowed to suspend an order of the 
Commission without examination? 

Mr. Bacon. It is not. 

Senator Tillman. Indeed it is, unless I misunderstand the English 
language. 

Mr. Bacon. It can only suspend upon application and hearing. 

Senator Tillman. But it is still allowed to investigate. The investi- 
gation proceeds after suspension. 

Mr. Bacon. But it can not order a suspension until an opportunity 
is given both parties for a hearing on an application for suspension of 
the oi*der. 

Senator Tillman. How long must that hearing lasti; It might 
make its ruling take effect immediately if it saw fit. 

Mr. Bacon. But it is supposed that the court will proceed in the 
matter honestl}'^ and seriously. I think that is fairly to be presumed. 

Senator Tillman. You would not like to have a time limit upon the 
court; you want it to be calm and serene in its consideration of these 
matters? 

Mr. Bacon. It seems to me that a time limit would be rather an 
imputation upon the honesty of the court. However, that is a matter 
for determination by you gentlemen. I have sometimes found it 
necessary to push back with one hand while I pull forward wnth 
another. It has been the desire of our committee from the first to 
maintain a moderate and rational view of this legislation, avoiding 
extremists and radicals. We desire to be moderate and conservative. 

Senator Dolliver. Have your committee considered the legal limi- 
tations upon our right to put conditions upon the power of the court 
to supersede the orders of the Commission ? I notice that Mr. Kernan, 
who appears to have been one of the witnesses in the hearings in the 
last Congress, suggests an amendment to that portion of 3^our bill 
which lays down the conditions upon which the circuit coart shall sus- 
pend an order of the Commission, but suggests that those conditions be 
stricken out on the ground that they would be unconstitutional, and 
he adds: 

You can not enact worse legislation than that. 

Has your organization had that matter carefully considered^ 

Mr. Bacon. That matter was thoroughly gone over before the House 

Committee on Interstate and Foreign (commerce, and the report of 

the hearings on that subject elucidates that point very fully, I think. 

I will sav that our committee is constituted of business men, with 

the exception of one lawyer. Mr. Kernan appeared for the New York 

Produce Exchange, and argued in favor of the proposed legislation. 

And I will say that the only law^j^er on our committee is not satisfied 

with what 3^ou might call the conservative qualities of the measure 

which the committee, as a whole, has recommended b(ung observed, 

voiding the more extreme or more radical. 
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Senator Newlands. Are voii a lawver yourself? 

Mr. Bacon. I am not a lawyer; I am a business man. 

Senator Newiands. Are you familiar with the rules the courts have 
laid down as to the detennination of what shall be a just and reasona- 
ble rate? 

Mr. Bacon. I have followed the cases to some extent as they have 
arisen under the workings of the interstate-commerce act. 

Senator Newlands. I am not very familiar with them, but I under- 
stand that they have determined that a rate must be reasonable and 
not oppressive, and that you must have in view a return upon the capi- 
tal that has been invested. 

Mr. Bacon. The Supreme Couit has speciticalh' decided that the 
revenues of a railroad compan}'^ must be sufficient to afford a fair return 
upon the actual capital invested. 

Senator Newlands. Have these decisions ever determined what a 
fair return, in the shape of interest, shall be^ 

Mr. Bacon. Each particular case has been taken up individuall}'^ 
and considered on its own merits, and no definite percentage of inter- 
est or return upon the money invested has been indicated bv the court 
as proper and right, so far as I have observed, but the court has decided 
that point in a geneml wa^^ — that it must be a fair return on the invest- 
ment. That is something that may vary in different periods. 

Senator Newlands. lias any court, Jto your knowledge, over laid 
down a rule for determining the capital or value upon which the fair 
return, in the shape of interest, is to be computed!? 

Mr. Bacon. No rule has been laid down, but different processes 
have been pursued in determining the cases before the courts — some- 
times one method, sometimes two or three combined; but no rule has 
been laid down. 

Senator Newlands. Take, for instance, a continuous system of rail- 
ways extending from the Atlantic coast to the Pacific coast, embracing 
perhaps as man}' distinct railroads as there are States through which 
it passes, each one of these railroads ))eing sii})ject to control by a 
local commission as to domestic rates, and also boing under control by 
the Interstate Commerce Commission as to inteistate rates: 1 ask how 
would it be possible, in each individual case before the Interstate Com- 
merce Commission under this act, to determine the effect of a given 
rate upon the capital or value invested in each one of these roads if 

Mr. Bacon. A case might be very complicated, as you suggest; still, 
it is not beyond human WMsdom to arrive at a satisfactory conclusion. 
It ma}^ involve considerable time and the consideration of many figures, 
but it is not bej'ond human capacity, certainly. 

Senator Newlands. Do you not think that with the number of cases 
before the Interstate Commerce Commission, involving both classifi- 
cations and specific rates, and also with the number of cases that ma\' 
be under consideration before each one of the local commissions as to 
domestic rates, there would be considerable confusion as to whether or 
not a propc^r return upon capital or value could be had as a result of 
these changes'^ 

Mr. Bacon. I do not think there would ))e any dithculty of that kind. 
The cases are easily susceptible of solution with proper time and con- 
sideration to be given them. But it is 1113' judgment that w^ith this 
authority conferred upon the Interstate Commerce Commission it would 
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operate very fairly toward the prevention of the exaction of discrimi- 
native or unreasonable rates. 

Senator Newlands. We all agree that that is what we want to have 
accomplished. The only question is as to the method. 

Senator Quarles. It would have to be worked out by the courts. 

Senator Newlands. Yes; but in these cases we woulcl have perhaps 
ten different circuit courts operating at the same time in suits insti- 
tuted by each one of these railroads, incorporated under the laws of 
different States, and each one of them complaining of a particular 
interstate i*ate tixed by the Interstate Commerce Commission. It 
strikes me that this would be likely to produce a great deal of confu- 
sion. If we could simplify this whole system it would certainly be of 
great advantage. 

Let me just suggest a line of thought I have been pursuing for some 
little time on this subject. It involves a radical change in existing 
conditions, but it seems to me that if it can accomplish good we ought 
gradually to reach out for it. It is this: We have here, say, 2,000 dif- 
lerent railroads in this country 

Mr. Bacon. Only about 600 operating railroads, however. 

Senator Newlands. Only about 600 operating railroads. A great 
many of these operating roads are classified and combined into sys- 
tems, so that practically it may be said that eight or ten systems of 
railroads control all the mileage of the country. That is accomplished 
either through leases or holding companies or through traffic arrange- 
ments. As a matter of fact, however, we have this large number of 
corporntions — although only 600 operating railroads, as you say — and 
these railroads are so unified that no more than eight or ten systems 
control them all. 

Mr. Bacon. Substantially, yes. 

Senator Newlands. That being the case, that being the evolution of 
railroading, why is it not well to recognize that fact and bring them 
under control? 

Mr. Bacon. That is just what we are seeking, Senator. 

Senator Newlands. Let me suggest, right there, would it not be 
well for us, then, to frame a national incorporation act for interstate 
commerce, under which these various railroads now consolidated under 
one management — by devious devices that no one understands — can 
be incorporated, so that we shall have one capitalization fixed b}'^ the 
Interstate Commerce Commission or by the courts, and one system of 
of rates to act upon, as well as one system of taxation to act upon? 
It seems to me that the evil of the present system is that, whilst the 
Supreme Court has determined that there must be a fair return upon 
value or capital invested, yet you can hav^e as many valuations fixed as 
there are States, and you can have as many rates of interest fixed as 
there are States, according to conditions. 

Then, upon the question of return; this return must be found after 
operating expenses and taxes are paid. And yet, under existing con- 
ditions, we can have forty-five difi'erent systems of taxation, each of 
them variable according to the judgment of a legislature or according 
to the caprice of assessing bodies. 

It strikes me if we could have a national incorporation act for 
purely interstate commerce, and permit consolidation of these great 
corporations with a capitalization fixed by law or judicially, and then 

>vide for a percentage tax upon gross receipts absolutely in lieu of 
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all other taxes, national, State, county, or municipal (regarding these 
corporations as national machines for interstate commerce the National 
Government would have the constitutional power to exempt them 
from State or local taxation), and then provide that that tax shall be 
distributed by the United States among the various States according 
to some fair rule of distribution — according to trackage or volume of 
business — we would then fix absolutely the rate of taxation by one 
law, and that at the same time no State would be deprived of its rev- 
enue. 

Thus upon this question of operating expenses and taxes we would 
secure certainty as to taxation, at all events. 

The next step would be the fixing of the proper return upon capital 
invested. This law could fix the percentage of dividends to be 
allowed — whether 4 per cent, 5, 6, or 7 per cent, whatever it may 
be — and it could vary that return according to the degree of risk 
involved in the enterprise, etc., orit could leave the question of interest 
as a return on capital to the decision of the Interstate Commerce Com- 
mission or to the courts. 

Those things being fixed with absolute certaintv (the taxes to be paid 
to the Government and the dividends paid to the operators), then you 
have remaining onl^' the question of operating expenses, and it seems 
to me you would then have one body that would fix these rates and 
you would not be subject to the varying judgments of forty-five differ- 
ent commissions and fortv-five different courts. What do vou think 
of that, Mr. Bacon ? 

Mr. Bacon. That is a very comprehensive plan. Senator, and there 
is much merit in it, but it will take manv vears to work that out in 
legislation. 

Senator Tillman. I want to suggest to ni}' friend from Nevada 
that he put this statement in the Kecord, for it is the most magnificent 
generalization that has ever come before me. So I hope he will repeat 
this statement in the Senate chamber, because it will be lost to the 
public unless put in the form of a speech in the Senate on this general 
subject. 

Senator Newlands. It will be in the record of the proceedings of 
this committee to-day, but I should like Mr. Bacon and his associates 
to look into that question; for while we ma}' pass something of this 
kind as a temporary measure, I do not believe it will work satisfac- 
torily as such. It strikes me that the minds of the shippers, as well 
as of the legislators of the country, ought to be directed to some plan 
of unifying and simplifying the entire railroad system of the countr3\ 

Mr. Bacon. Ihat is entirely worthy of consideration with reference 
to the future, but it will take a long time to work it out. But here 
we have before us a very simple plan which has been evolved during 
the discussions of the past five years in regard to this class of legisla- 
tion, and it seems to me that it would not be best now to take up any 
such comprehensive and general plan. Senators may work it out for 
themselves later. 

Senator Foraker. You would not endorse the plan suggested by the 
Senator from Nevada? 

Mr. Bacon. Not on the moment's consideration. I am very glad, 
however, to hear that suggestion. 

Senator Foraker. So am I, but I should want to give it further 
consideration. 
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The Chairman. Mr. Ba<'on, do you want to \)e heard father? 

Mr. Bacon. Right in this connection — the Senator speaks of this 
being a very great change in the state of the law, hut I wish to remind 
hioi that the Interstate Commerce Connnission, during the first ten-fj 
years of its existence, acted upon their presumption that that was the 
state of the law during that time and substituted certain rates when 
they found existing rates unjust or unreasonable. That procedure 
operated to the entire satisfaction both of the milway interests and of 
the pul)lic during that period, so that we have not a theory to contend 
with, l)ut we have th(» b(Mietit of ten 3'cars'' pi*actice under this theory, 
and what we want now is simpiv to rehabilitate the Commission with 
the authority that it exercised during that period. 

The Chairman. You advocate now that th;it order of the Commis- 
sion be made operative at once? 

Mr. Bacon. Yes, sir. 

The Chairman. Suppose that order, opiM'ative for the whole country, 
should be made to apply to certain timber sections — as, for instance, 
Missouri, Arkansas, and Michigan, on rates to Chicago, covering 500 
miles by 1,000 miles and inc luding a thousand shippers — and then the 
order of the Commission should be reversed by the courts; what relief 
would the railroad have under this bill^ 

Mr. Bacon. To answer the question categorically, I should say it has 
no means of relief. But allow me to sav 

The Chairman. As briefly as you can. 

Mr. Bacon. Allow me to say, briettv, that the fact is that when a 
case has been carefullv considered, under testimonv taken on both 
sides and after argument on both sides, the result reached is presum- 
ably correct and right, and the fact would be that perhaps in not more 
than one case in fif t}" would the ruling of the Commission be set aside 
by the courts. 

The Chairman. If it were set aside what would be the effect upon 
the lumber industry? Would the railroads have to lose $10,000,000 a 
year with no relief? 1 understand 3 ou to say the}^ would have no 
relief. 

Mr. Bacon. During the four or five years that the rates have been 
continued in force pending adjudication the public has been subjected 
to the payment of charges that have been declared to be unreasonable 
or discriminative. 

The Chairman. You can make the railroad give bonds. 

Mr. Bacon. The diflScultv would be to reach the suffering party, 
because the shipper passes the increased rate he has to pay right over 
instantaneously to the public that buys the goods. 

The Chairman. Suppose that the Commission applied the rate, that 
the court sustains the rate, but that the railroads think that the rate 
is too low, is there anything in these bills to make the railroads haul 
the freight? Suppose they should say they had not the cars? 

Mr. Bacon. This bill does not reach that. 

The Chairman. Suppose the rate is thought to be too low; how are 
you going to make the railroads haul? 

Senator Tillman. There is a penalty provided somewhere for a pay- 
ment of $5,000 a dav in such a case. 

The Chairman. Suppose they^ had not the cars? 

Senator Tillman. I suppose they might dodge in some way. 

Mr. Bacon. These are matters that can be worked out in the future. 

The Chairman. Have you considered the question of devolving th( 
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decision of all these questions ultimately upon the circuit courts of 
the United States, or upon an interstate-commerce court? 

Mr. Bacon. You know, Mr. (Chairman, that it has been decided by 
the Supreme Court that the making of a rate is a legislative act and 
can not be performed by a court. 

The Chairman. Would 3'ou recommend that? 

Mr. Bacon. It is immaterial who fixes the rate, so we get relief. 

The Chairman. I see Senator Quarles is here, and we will hear him 
now with pleasure, or at any other time, at his own pleasure. We 
have him with us always. 

Senator Quakles. Like the poor. But, Mr. Chairman, it is now so 
near the hour of adjournment tnat if I should undertake to address you 
now it would, perhaps, trench upon the performance of 3'our other 
duties here. 

The Chairman. We shall be glad-to hear you at another time. 

Senator Quarles. I have been giving this subject very careful study 
and certain things have suggested themselves to me wliich I deem of 
great importance in perfecting this bill. If it be the pleasure of the 
committee to hear me at some time in the near future 1 shall be very 
pleased to communicate to it m}^ views. 

The Chairman. The committee will be very glad to hear you at any 
time you may indicate you want to be heard. 

The committee adjourned. 



U. S. Senate Committee on Interstate Commerce, 

January 16^ 1905. 

ADDITIONAL STATEMENT OF MK. EDWARD P. BACON. 

Mr. Bacon. Mr. Chairman, I have prepared a statement, which I 
3an submit, and after it shall have been printed can appear again to 
inswer questions if it is so desired. 

The Chairman. Do you not think you should make your statement 
low, so that some questions can be asked? 

Mr. Bacon. If that be the pleasure of the committee. 

The Chairman. I know some Senators will want to ask you some 
questions, because you are an expert in this business. 

Mr. Bacon. Mr. Chairman, upon further consideration I think it 
will be better for me, instead of submitting a written statement, to 
hold myself in readiness to answer such questions as may be pro- 
pounded to me by members of the committee. I have some docu- 
ments with me to refer to in case it should become necessary in 
mswering questions. 

The Chairman. Mr. Bacon, I will ask you a question in regard to 
3ne matter that has been uppermost in my mind for some time. You 
ire asking that the Interstate Commerce Commission be given power, 
upon complaint, to review and fix a railroad rate and make it reason- 
ible — that is the substance of it. I wish you would tell the committee 
just how that would correct the abuse of such discriminations, giving 
3f rebates, and unjust advantages as the railroads practice. Just how 
wrould the fixing of rates by the C'ommission serve to stop this abuse? 

Mr. Bacon. Giving them the power to correct rates found on com- 
plaint and investigation to be wrong. 
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The Chairman. Yes; the power to correct a ^iven rate ui)on com- 
plaint. That is provided in the Quarles hill, n ill the fixing of a 
rat© by the Commission help to cure this abuse? In other words, 
could not the railroads violate a rate made by the Commission, or 
make rebates, just as well as they could when they made their own 
rates? You can cover that at length. You understand quite clearly 
the purport of my question? 

Mr. Hacon. I get 3'our idea fully. Thi« power will be the means 
by which tariff rates, which are discriminative as between different 
localities or between different commodities, or otherwise, will be pre- 
vented. That is, when the Commission finds a rate discriminative in 
any respect, having the power to change that rate, it can remedj' the 
discrimination. 

So far as concerns pa} ing rebates, upon either the published rates 
or the rates as corrected by the Commission, it will nave no effect 
whatever. But I consider that the difficulty of discrimination between 
individual shippers is fully met by the Elkins act of 1J>03. I do not 
see how the English language can prohibit that in an}'^ clearer terms 
than is done by that act. Nor do 1 see how any means of enforcing 
that prohibition be3-ond what is provided in that act can be formulated. 

Senator Dolliver. Do you understand that that act also prohibits 
discriminations between different localities^ 

Mr. Bacon. Not at all. It relates only to discriminations between 
individual shippers. 

Senator Dolliver. I would like you to give us a typical illustration 
of what vou mean bv discrimination between rates. 

The Chairman. The fixing of rates b}- the Commission would cor- 
rect that. That is the very question. 

Air. Bacon. Before answering Senator Dolliver's question I wish 
to sa}^ further that while the Elkins act of 1908 went as far, it seems 
to me, as it is possible to go, yet it remains with the Commission 
on its part and the Department of Justice on its part to enforce the 
provisions of that act. If they are thoroughly enforced the evil of 
rebates will be effectually remedied. True, it may require new 
machinery to be provided, but I would not suggest attempting that 
now, because it will require more consideration than I fear can possi- 
bly be given at this session of Congress. 

It is essential, in my judgment, that the books and papers of all 
railway corporations should be not only open to inspection of members 
of the Commission, but that inspectors should be appointed, the same 
as national-bank examiners are appointed, to examine the books of 
every railway' corporation in the country, and a continuous inspection 
should be maintained in order to discover when rebates are paid. Then 
when such discovery is made, let the matter be at once brought before 
the Department of Justice for pi'osecution of the offenders. 

The Chairman. Would you suggest an amendment to the Quarles 
bill to cover that? 

Mr. Bacon* I would not suggest that, but I merely throw this out 
as something to be done in the future. 

The Chairman. I want to say that what you say is very important 
It certainly is important that somebody should have the power to send 
for and examine books and papers. So whv not put such a provision 
in a bill to be considered at this session of Congress ? It is not in the 
Quarles bill. 
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Mr. Bacon. As 1 said before, there should be a continuous system 
of inspection of books from day to day and from month to month. 

The Chairman. 1 believe everybody, in Congress and out^ wants to 
kill rebates, so the machinery to secure that result is very important 
and essential to be incorporated in some bill. Wh}'^ do you not your- 
self prepare such an amendment? The Quarles bill does not reach that 
point, and that is what I wanted to bring to your attention. 

Mr. Bacon. I am aware that the Quarles-Cooper bill has no such 
provision, but the people I represent deemed it best that details of 
that kind should be deferred to the future, and that the sentiment of 
Congress should be concentrated wholly upon this one provision to 
confer this needed power upon the Commission. 

The Chairman. That is tne power to fix rates? 

Mr. Bacon. Yes, sir; then the next Congress can go further and 
provide the necessary machinery for the prevention of rebates, as 
well as to remedy other evils existing in vanous respects in regard to 
traffic abuses; but 1 would not advise taking the time for that now. 
If this were incorporated in the bill it would tend to distract attention 
from the main question. 

The Chairman. I think the people and Congress are read}^ for 
anything to stop unjust discriminations and giving rebates. 

Senator Newlands. Do you not think the question of rebates is 
even of more importance than that of fixing rates ? 

Mr. Bacon. I do not, Senator. I think there is a very exaggerated 
idea as to the evil of rebates. Not but what I regara it as one of 
the greatest evils, but it does not reach one-tenth the number of people 
reached by discriminations between localities and different commodities 
and other forms of discrimination. Furthermore, it does not reach 
the question of the prevention of rates that have been found by the 
Commission to be excessive and unreasonable. That is a question 
which greatly concerns the people of the United States. Rebates must 
be stopped and discriminations must be stopped, and the power provid- 
ing for that can be exercised to stop excessive rates, but tne latter is by 
far of the greatest importance. I really regard rebates, however, as 
having been fully provided for by the Elsins Act of 1903, and with the 
addition of some machinery I believe that the practice of paying 
rebates can be wholly prevented. 

Senator Newlands. Do you think the books would show the fact of 
a rebate having been paid ? 

Mr. Bacon. The books would not show it directly; no, sir. The 
payment of rebates is effected in a way that is really underhanded and 
■discreditable to the railroads. They nave been largely paid by mes- 
senger boys from the general freight office, the treasurer's office, or 
some other office, perhaps, to messengers or subordinate clerks of the 
firms receiving the benefit of such payments. A messenger bov will 
go with a little slip of paper with some pencil figures on it and cur- 
rency in his hands insteaa of handing a check to the firm receiving 
the benefit and obtaining a voucher for it. 

Senator Millard. Do you not think an examiner would be enabled 
to ascertain that fact? 

The Chairman. No rebate, if for no more than $2, can be given with- 
out the books showing it in some way or other. Otherwise the books 
would never balance. 

Mr. Bacon. An inspection of the books will develop the fact. 

D <k p— 05 2 
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The Chairman. A rebate of $2 can not be given without the books 
showing it in some way. It may be concealed; it may be put in the 
form of commissions paid, or of a private car arrangement or switch- 
ing arrangement — there are all kinds of ways of concealing it — but it 
will show somewhere. 

Perhaps the committee would like to hear from you as to the steps 
by whicn the fixing of mtes by the Commission would cure discrimina- 
tions between localities. You say that as to individual shippers the 
Elkins Act is quite sufficient, and I think if enforced it is sufficient. 
But as between localities, tell us how a discrimination in favor of 
Chicago and against Kansas City, or as between Chicago and Cleveland, 
on freight going to the South Atlantic ports can be avoided by having 
the rate fixed by the Commission rather than by the railroads. 

Mr. Bacon. I'get your idea. 

The Chairman. Senator Dolliver asked about that. Illustrate that 
and make it plain. 

Mr. Bacon. I will develop it in a moment. There is another method 
of making rebates, and that is b}^ the allowance of fictitious claims, 
and false vouchers being taken therefor. I will take up the matter 
you speak of, Mr. Chairman; but first I want to sa}^ that there are no 
less tnan six forms of discrimination, and probabl}^ more. The first, 
and most generally recognized, is by the payment of rebates. 

Senator Dollivek. That is always a discrimination between indi- 
viduals. 

Mr. Bacon. Between individuals entirely. The second is between 
localities; third, between commodities; fourth, between various dis- 
tances. There is great discrimination in the relative rates for dis- 
tances, the rate for 100 or 200 miles often being half the rate for 500 or 
even 1,000 miles, the discrimination being agamst intermediate points. 
Then, fifth, there is discrimination in quantities — the difi'erence between 
carload lots and less than carload lots. I have made a calculation as 
accurately as possible as to the difference in expense of transportation 
of carloaS lots as compared with less than carload lots, and I can not 
figure that it costs more than 5 per cent extra for part carload lots 
than on full carload lots. Yet the rates charged vwry all the way 
from 30 to 80 per cent, as a general thing, and m some instances 150 
per cent. There is no reason for an}^ such discrimination as that. 

Senator McLaurin. Does that apply to all freight on the railroads? 

Mr. Bacon. To all freights. 

Senator Dolx,iver. Has anybody ever complained of that? 

Mr. Bacon. Frequent complaints have been made. 

Senator Dolliver. Have the Interstate Commerce Commission or 
any of the State commissions ever examined and reported upon that 
question ? 

Mr. Bacon. I do not recall any formal report upon the question, 
though I think it was touched upon in the investigations made by the 
industrial commission. 

As to discriminations between quantities, it was proposed at a public 
convention of the National Grain Dealers' Association in Minneapolis 
last summer, by one of the traffic officials of the Chicago, Burlington 
and Quincy, that, in addition to the rate for carload lots, there should 
also be a rate established for train-load lots. That indicates another 
opening for serious discrimination between quantities; that is, between 

ge and small shippers. 



DUTIE8 AND POWERS OF INTERSTATE COMMERCE COMMISSION. 19 

Then another serious discrimination that exists is between domestic 
traffic and foreign traffic, which has been piucticed for man^ years, 
making a lower rate for export or import tramc than on domestic traffic. 
Between all inland points and the seaboard there has for years been a 
system of making one rate for domestic traffic and another for export, 
and often the export rate is 25 to 83 per cent less than for domestic 
traffic. 

In the matter of steel and iron, for the past two years the trunk lines, 
as they are called, have given the steel and iron producers a reduction 
of 33i pner cent less than the published tariff on domestic freights, so 
that all iron and steel exported is carried at one-third less than tne peo- 
ple of this country are required to pay on freight of the same character. 

The Chairman. Suppose a combination of railroad and lake carriers 
involves unjust discrimination. Nothing is provided, to my knowl- 
edge, in any bill to include waterways over which the United States 
has Jurisdiction. Have you thought of that class of discriminations? 

Mr. Bacon. The present act gives the Interstate Commerce Com- 
mission jurisdiction over rates covering combined rail and water 
routes, under joint control or arrangement, but not over rates for 
traffic wholly by water whether inland or coastwise. 

The Chairman. I know; but they make a London rate from Chicago. 

Mr. Bacon. They do often, yes. 

The Chairman. Why should we not try to correct this abuse on 
water as well as upon the land? There is no regulation of river traffic 
at all. Now, you are an expert. In preparing a bill why could we not 
cover the rivers? 

Mr. Bacon. The law already provides that any rail-and-water rate 
(either lake or river) shall be subject to the provisions of the inter- 
state commerce act. It does not, however, extend to ocean traffic. 

The Chairman. I only throw that out for the committee. Don't let 
me interrupt you. 

Mr. Bacon. What I want to say is that this law that we desire, con- 
ferring power upon the Commission, meets all these difficulties and 
places in the hanas of the Commission the power to determine a just 
relation between rates for export and rates for domestic traffic, what 
would be a just relation between carload lots and less than carload 
lots, and what would be a just relation between 100 miles and 1,000 
miles. 

All these matters could be properly adjudicated and settled by con- 
ferring this power upon the Commission, and would be remedied by 
the exercise of the jurisdiction thus conferred. As the law is now 
they can say that in a given case they have decided so and so, but such 
a decision has no effect whatever; it is left to the carrier to effectually 
remedy the difficulty or not, as it chooses. What we want is that this 
existing tribunal shall have the power to do what is fair and just and 
right in all these cases for the carriers, for the shippers, and for all 
parties interested. 

As to the freights upon iron and steel products, it is to my mind a 
very serious question whether the people of this country are not being 
charged rates on domestic traffic of tnat character sufficient to reim- 
burse the carriers for the low rates they charge on export freight. 
That is one of the questions the Commission should be given power to 
investigate. 

Senator Dolliver. As to the low rate on traffic iot ^^^cytV ^5^ ^csvss.- 
pared with the domestic traffic, does not tbat cx\sX» e^^w m ^ ^s^ort^^ 
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emphatic form in countries where the milroads are operated by the 
government? Take Germany, for instance. 

Mr. Bacon. There is a necessity for deviation, at least under some 
circumstances and conditions. But that the difference should be so 
great is questionable. 

Senator Dolliver. Is it not the polic}' of the German Government 
to make it large enough to secure the foreign sale of their own goods? 

Mr. Bacon. Every country is endeavoring to protec*t its citizens in 
that way. 

Senator Dolliver. Is not that policy in perfect line with the policy 
of this country? 

Mr. Bacon. Certainl}^ we are all desirous to sell our goods to 
foreign countries. 

Senator Dolliver. Do you think any construction of an order 
issued by the Interstate Commerce Commission could interfere with 
that policy? 

Mr. Bacon. I think it would be its duty, in a case brought before 
it, to thoroughly investigate it and come to a conclusion in regard to 
it, and I judge it could require such changes as it deemed necessary 
to secure justice between the parties concerned under the power con- 
ferred by this bill. 

Senator Dolliver. In reading the reports of the Interstate Com- 
merce Commission I have seen no reprobation of that practice at all, 
but, on the contrary, I have seen a series of hints that something more 
available than orders should issue. 

Mr. Bacon. In a New Orleans case, which you must have observed 
in your study, the Commission found the rate from New Orleans to 
the Pacific coast on imported property to be about one-third (in some 
cases) what it was on property originating at New Orleans and going 
to the same destination, and the Commission ordered certain changes 
to be made, certain relations to be established as to import and domestic 
rates. That case was carried to the Supreme Court of the United States, 
and the Supreme Court reversed the (Jommission on the ground that the 
Commission had exceeded its authorit}^ in making such order. But the 
policy of the Commission has always been to preserve as near an 
equilibrium between foreign and domestic rates as circumstances would 
permit without restricting foreign trade — in fact, encouraging it. But 
the courts have ruled directly to the contrary. In fact, the operation 
of our tariff laws has been neutralized in many instances by the opera- 
tion of preferential rates in favor of foreign traffic. 

Senator Newlands. You speak of discriminative rating applying to 
exports as well as to imports? 

Mr. Bacon. Yes; to both. 

Senator Newlands. Is not the advantage gained by discriminative 
rates as to exports balanced by the advantage given to imports? 

Mr. Bacon. Not at all. There is no relation between them. The 
exports are one class of property, and imports are an entirely different 
class. 

Senator Newlands. But, so far as the protective policy of the coun- 
try is concerned, the effect of granting a less rate to imports than upon 
products manufactured at the seaboard would be to do away, to that 
extent, with the protection afforded by the protective tariff. 

Mr. Bacon. It neutralizes the import duties. 

In that connection I want to lay before you a clipping which 1 made 
» few days ago from the Washington Post m relation to unported glass. 
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Certain Pittsburg people were complaining as to the freight rates on 
glass, which illustrates the case so forcibly that I take the liberty to 
read it: 

The Pittebuiig; Glass Ck)mpanv yesterday filed a complaint with the Interstate Ck)ni- 
merce Coinmission, alleging that the Pittsburg, Cincinnati, Chicago and 8t. Louis 
and 16 other trunk lines, comprising practically everv large road in the official classi- 
fication territory, are carrying foreign-manufacturecl glass at rates that constitute a 
flagrant discrimination against American manufacturers, and an investigation is^usked. 
Notices will be immediately served on the roads to make answer to me allegations. 

The complaint alleges that these roads, or some of them, acting in concert, have 
promulgated a special tariff, effective January 1 last, providing that plate glass origi- 
nating in foreign countries and coming into North Atlantic ports for distribution to 
various cities in the United States, shall be entitled to a fourth-class rating, whereas 
a third-class rate is imposed on glass of American manufacture. 

Senator Tillman. The difference between third and fourth class 
rates is about 20 per cent. 

A Member of Committee. Does not that amount to the railroads 
nullifying the tariff for the protection of our jrlass manufacturers? 

Mr. Bacon. That is the very point I am making. 

A Member of Committee. Unless we can have* the Commission 
authorized to fix rates from the seaboard to interior points without 
regard to the articles shipped, how are you going to stop it? 

Mr. Bacon. This power will enable tfie Commission to stop it. The 
Commission could fix a rate from New York, Philadelphia, and Balti- 
more to points in the West that would correspond in proper relation 
to the rates fixed on import traffic. 

Senator McLaurin. in other words, you would put American glass 
and imported glass in the same class, either third or fourth? 

Mr. Bacon. That is it. There necessarily may be a difference 
between them, but let the Commission find that out. 

Senator Tillman. How could there be any difference between them? 
Here is ^lass at a seaport coming from abroad, and here is glass made 
in America. Why snould you give the foreigner an advantage by 
having a difference in rate? 

Mr. Bacon. That is a question for the Commission to decide. 

Senator Tillman. I disagree with you in toto that there could be 
any maj'be po'oposition about it. It seems to rae that there should 
be one rate for everybody. There might be a difference between 
freight for export ana freight entered for domestic consumption. I 
concede that tne freight might be reduced to the consumer here, but 
that is as far as I would go. 

Mr. Bacon. There are very few competent judges of proper traffic 
rates; it is only the expert who can determine what they should be. 

Senater Tillman. I do not believe in taking expert testimony against 
common sense. 

Mr. Bacon. We want them to be determined b}^ a disinterested body 
instead of by interested parties. That is the reason why we desire 
this power. 

Now, let me finish this clipping, if you please: 

The complainants allege that the conditions as to labor, freight charges, and other 
manufacturing costs in foreign countries are such that glass of medium size can be 
laid down at North Atlantic ports at a price less than the cost of manufacture in this 
country; that about 65 per cent of the output of American factories is of medium- 
sized plate glass, duty on which is entirely madequate for protection, and that during 
1904 about 5,000,000 square feet of plate glass of foreign manufacture have been 
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marketed in this country, notwithstanding that mmilar glasB of American mannfac- 
tare has heen offered and sold at and below cost of production. It is chai^ged that 
the defendant roads have for years carried the foreign glass at rates of from 15 to 40 
per cent less than those charged on American glass. 

There are scores of such instances all over the country, as to all 
sorts of commodities. I present this simply to illustrate the necessity 
of having a governmental body charged with the duty of determining 
what these rates should be, not only as to quantities and commodities, 
but also as to distances as well as to the proper relation between 
foreign and domestic rates. 

Senator Tillman. What I objected to was your saying there might 
be some reason why the rates should differ. 

Mr. Bacon. Let us drop that and agree upon principles. 

Senator Tillman. All right; but I disagree with the proposition 
that there could be any difference. 

Mr. Bacon. I say that conferring this power upon the Commission 
will enable that body to correct all these discriminations I have men- 
tioned. These discriminations occur in the published tariff rates, and 
those rates have become the legal rates under the Elkins Act. No 
recovery for excessive freight rates, however extortionate they might 
be shown in a court of the United States, can be secured under the 
Elkins law, because those published rates are the legal rates, and it 
would be out of the province of the court, in my judgment, to go 
behind those rates. 

Senator Tillman. If you are through with that topic, there is one 
thing that worries me more than anything else, and that is the proper 
supply of a sufficient number of cars. Take the case of a coal miner 
in West Virginia, for instance, who owns coal mines and has built a 
branch road to the Baltimore and Ohio; he owns his own cars, but it 
may be that he has not cars enough, and so wants this big road to 
furnish him a sufficient number of cars to ship his coal, but they will 
not give him any cars, nor will they give him any joint rates that are 
at an fair. How are you going to protect him? 

Mr. Bacon. This bill provides that the Counnission shall have the 
"power to determine upon the sufficiency of facilities. . 

Senator Tillman. Does the word '^facilities" cover cars? 

Mr. Bacon. To be sure. It covers facilities of all kinds, it seems 
to me — warehouses, cars, loading and unloading, and storage. 

Senator Tillman. You maj; strain it that way, but I am sure these 
railroad fellows would not so construe it until forced by the courts. 
I would rather have the word ''cars" in there. 

Senator Newlands. What bill do you refer to when you sav "this 
bill?" 

Mr. Bacon. The Quarles-Cooper bill. 

Senator Newlands. That covers all these questions? 

Mr. Bacon. All these questions of facilities as well as mtes, and 
also covers regulations. If there is complaint made against any reg- 
ulations the Commission shall entertain that complaint and consider 
and determine whether those regulations are just and equitable between 
all parties concerned, not only between shippers, but between the dif- 
ferent roads. The original interstate commerce act provides that one 
road should not discriminate against another. 

Senator Millard. Do you think those provisions cover private cars? 
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Mr. Bacon. In my opinion they do. It may be necessary to enact 
further le^slation for private earn. But I want to say, Senator, that 
time now is an important element, and that this phase of the question 
should be entirely omitted from consideration until the next session of 
Congress. My idea is that Congress is on the road to confer this power 
upon the Commission, which will completely change the attitude of 
Congress and of the courts with reference to these questions, and my 
idea is that at another session of Congress further details that need to 
be worked out and further abuses can be dealt with more easily and 
effectively than at the present session. If Congress is not prepared to 
confer this power upon the Commission, it will be a waste of time to 
discuss these other matters. 

Senator (yULDOM. What you want us to do is to pass a bill that wil 
give the Commission extraordinary do wers, which you have been ask 
mg for a long time, and that is the Quarles bill. 

Mr. Bacox. That is it, and let other things go until the next session 

Senator Newlands. Have you any bill prepared covering the other 
things that are not included in the Quarles bill'^ 

Mr. Bacon. You refer to export rates, and so on? 

Senator Newlands. Yes. 

Mr. Bacon. I claim that they are all covered in this one general 
provision. 

Senator Newlands. You were speaking a little while ago of the 
system of rebates, and of the importance of giving the Commission 
the advantage of a continuous inspection of books, etc. I understood 
you to say tnat these powers are not included in the Quarles-Cooper 
bill, but should be provided for in another bill. With reference to 
those matters, have you any separate bill prepared? 

Mr. Bacon. We have not. The commercial organizations 1 repre- 
sent have refrained from preparing any such bill, because we wanted 
this main question settled first. We do not want any diversion of 
forces on these side issues, as to which there may be a difference of 
opinion among members of Congress. The consideration of side 
issues would ))e apt to cause debate and division of sentiment, as well 
as a diversion of the vote. We feel impelled to use all proper efforts 
to get this power conferred. Let us settle this one question first, and 
when it shall have been settled rightly then we can get the others set- 
tled rightly. But 1 would advocate tne establishment of a system of 
complete inspection of the railway books of the company similar to 
the system in operation with reference to national banks. 

Senator Newlands. When the committee takes this matter up it may 
be that it would wish to frame a full and comprehensive measure for 
the accurate and scientific adjustment of all these questions. Assum- 
ing the wisdom of such a course as you suggest — that Congress should 
take this question up first — would it not be well in our hear ngs also 
to consider the other abuses to which you refer, so that if that be the 
sentiment of the committee we can incorporate into some bill provi- 
sions covering those matters as well as a provision giving this power 
to the Commission ? 

Mr. Bacon. I shall be on hand at the next session of Congress to 
advocate other remedial measures necessary, and you will find the same 
force of public opinion in favor of them as in favor of this. 

Senator Foster. You think you have enough on hand now? 
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Mr. Bacon. Yes, sir. My endeavors during four years before 
committees of both Houses have led me to the conclusion that the less 
you embrace in one bill the more likely you areto succeed in getting 
that bill passed. 

Senator Tillman. And the more good for nothing it will be. 

Mr. Bacon. There is a division of sentiment among members of 
Congress on these questions, and if any of them should be incorpo> 
ittted in the bill we should lose votes. We do not want to lose votes. 
I am of the opjinion, I do not hesitate to say, that if this bill were 
introduced by itself, disconnected with any other question or with any 
attempt to remedy further abuses, it would pass both Houses bv a two- 
thirds vote, or perhaps by a larger vote than that. I am very desirous 
that the vote shall be as large as it possibly can be. Do not let us 
hazard the success of this 'one measure by the injection of other meas- 
ures, about which there may be differences of opinion, in consequence 
of which on the vote we may lose the whole thing. 

Senator Millard. What you want is this particular bill ? 

Mr. Bacon. I am not wedded to any particular bill. If you Sen- 
ators can provide a better bill than this, I shall hail it with joy, but this 
bill is the result of four years of study on the part of the various 
interests concerned — shippers in the first place and railways in the 
second place and those charged with the enforcement of the law also. 
The Commission know the terms of the bill, and think it is about as 
complete and effective for the purposes we desire as can be framed, 
though you Senators may be able to improve it. 

Senator Cullom. You do not want any more hearings on this sub- 
ject, but want the committee to get right down to busmess. Ls that 
your idea? 

Mr. Bacon. That is my idea, and I shall be very glad if the com- 
mittee can reach a conclusion before the House bill comes here, which 
it is expected will come about the 1st of February. If you should be 
able to reach your conclusion before that time, it will not be necessary 
to spend further time in its consideration, but you will be able to 
report promptly to the Senate. 

Senator Cullom. Will the House pass the Quarles-Cooper bill, do 
you think? 

Mr. Bacon. J understand Chairman Hepburn is preparing a bill 
framed on similar lines, with perhaps some differences m regard to 
review by the court, which may be adopted by the committee as a sub- 
stitute. But the precise point we are after is embodied in the Quarles 
bill. 

The Chairman. How soon do you think they will reach a conclusion? 

Mr. Bacon. My information is that Mr. Hepburn is about ready to 
report. 

Senator Clapp. I understand provision is made for nine judges. 

Mr. Bacon. Nine circuit court judges — one from each circuit. 

Senator Clapp. And that the Commission will have 11 members? 

Mr. Bacon. Nine members; but it provides that of these additional 
judges the Supreme Court shall select five judges from the circuits, 
who shall constitute a court of commerce to review cases which shall 
be within their exclusive jurisdiction. 

Senator Clapp. Do you not think that adding to the features of the 
pending bill a provision for nine circuit couit judges and to increase the 
Commission to that extent is going to lead to a diversity of opinion 
that may retard i-ather than expedite the passa^;^ of the bill % 
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Mr. Bacon. I would rather nee that omitted, keeping the bill doy^n 
to one thing, and then fix the court proceedings afterwards; there will 
be ample time for that, because if tne bill passen it will be a year or 
more before that newly organized court will have any business before 
it. That is the way the bill is framed, however, and it is very prolm- 
ble that it will be reported, with perhaps some modifications oy the 
committee. 

Senator Newlands. Mr. Bacon, I understand vour position to be 
that you would like this bill (the Quarles-Cooper bill) passed, but you 
propose to follow it up by measures to be urged hereafter with the 
expectation in the end to reach a scientific and comprehensive plan 
covering whatever is best in the way of railway legislation. 

Mr. Bacon. That is my idea exactly. 

Senator Newlands. I Hesire to question you a little about such a 
general and comprehensive plan, not with a view to delay the consid- 
eration of this particular bill, but with a view to seeing whether this 
bill, if it should [mss. will fit int^> the general plan. 

Mr. Bacon. It is tne ground work of the plan. 

Senator Newlands. 1 questioned you the other day when you were 
before the committee regarding a plan that I had in mind for unifying 
and simplifying the railway system of the country through a national 
incorporation law. 

Mr. Bacon. I was verv much interested in it. 

Senator Newlani>s. That plan involved the valuation of the railroads 
by the Interstate Commerce Commission; a fixed percentage tax upon 
gross receipts, so that taxes would be certain. Such taxes tf> l>e dis- 
tributed among the States and a return to the stockholders of not less 
than 4 per cent on the valuation fixed by the Commission so as to make 
dividends certain; thus leaving the profits from any increase in busi- 
ne^ to go largely to the betterment of the roads, the increase of wages, 
o . the reduction of mtes. Now, I desire to ask you whether you have 
thought over that plan at all since you were here lant? 

Mr. Bacon. I have read your remarks on that subject in the Senate 
with a great deal of interest, and I can say that they meet my hearty 
concurrence, and that great good will come from it if it can l>e worked 
out. But, as I said liefore, when you were interrogating me before 
the committee, it will take time to accomplish it. Ilowever, it is a 
good thing to nave it under consideration, and I think the more it is 
studied and considered the more it will commend itself to the minds 
of those who study it. But it will take a long time to bring it alx)ut. 

Senator Dolliver, did I answer the question you asked ? 

Senator Dollivek. Not exactly. I want to get a little more defi- 
nitely how much the pjwer to fix rates would int^^rfere with the great 
conspirac}' of railroads to discriminati* lM*tweeri coinniunities. 

Mr. Bacon. The power to fix rates will havf* the desired effect upon 
discrimination between localities. 

Senator Dolliver. I am not talking about rebates; I am talking 
about the railroads favoring one community as against another. 

Mr. Bacon. It is a violation of the P^lkins m-X t^> make reJ>at(;s, for 
that act provides that there shall be no deviation in any manner from 
the published tariff rates issued from the Commission. 

Senator Dolliveu. Thercj may be some f|uestion whether it is a vio 
lation of the Klkins act, but I understood you tr> say that the Elkins 
act is applicable only to individuals. 

Mr. Bacon. It prohibits any deviation tvom l\\v^ \)w\^\\^^ 
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rates, and in that wa^' operates to produce the effect referred to as to 
discrimination between individual shippers. 

Senator Dolliver. Then, why could it not be reached by injunc- 
tion from the court* now ? 

Mr. Bacon. That is too slow a process. The question must first be 
decided by a competent bod}' whether discrimination exists in the rates 
as published. If it be found to exist, then the question has to be con- 
sidered as to what change is necessary to remove that discrimination. 
Then the question will come before the court for review of the order 
of the Commission, but it is utterly impossible to be reached in any 
other wa3\ The Elkins Act says: 

The willful failure upon the part of any carrier subject to said acts to file and pub- 
lish the tariffs or rates and charges as required by said acts or strictly to observe such 
tariffs until changed according to law, shall be a misdemeanor, and upon conviction 
thereof the corporation offending shall be subject to a fine not less than $1,000 nor 
more than $20,000 for each offense. * * * Every person or corporation who shall 
offer, grant, or give or solicit, accept or receive any such rebates, concession, or dis- 
crimination shall be guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a tine of not less than |1,000 nor more than $20,000. 

I consider that provision actually preventive of the practice of 
making rebates or of making any reduction or concession in any way 
whatsoever from the published tariff rates. 

The Chairman. Upon reading further you will see that it provides 
for what you have referred to in regard to private- car arrangements, 
•switching arrangements, and the allowance of fictitious claims. 

Mr. Bacon. It could not be more comprehensive. 

Senator Newlands. Your contention is that the law now covers 
these matters? 

The Chairman. Let me read further — Senator Clapp and I studied 

over this together: 

Whereby any such property shall by any device whatever be transported at a less 
rate than that named m the tariffs published and filed by such carrier, as is required 
by said act to reflate commerce and the acts amendatory thereto, or whereby any 
other advantage is given or discrimination is practiced. 

It seems to me that covers everything if the law is only enforced. 

Senator Dolliver. I have not yet got in my mind what you mean 
by discrimination between localities. I want you to give me a typical 
illustration of that. 

The Chairman. The railroads publish the rates as required b}' law, 
but still they go on violating the law. 

Mr. Bacon. Then it is for the legal department of the Government 
to ferret out the cases of violation. But since the act those cases have 
been reduced to a minimum number. 

The Chairman. I am so informed. 

Mr. Bacon. I do not hear of any complaint from any commercial 
organization of the country, and I have made many inquiries. 

The Chairman. The Pennsylvania Railroad has not given a rebate 
since the act was passed, and ttey do not want to. It has been a benefit 
to the railroads, aon't you think so? 

Mr. Bacon. It has benefited the railroads bv millions of dollars. 

The Chairman. I mean the good railroads. 

Mr. Bacon. It will undoubtedly eflPect a saving of upwards of a 
hundred million dollars a year. 

Senator Newlands. Do you understand that these discriminations 
and preferences that are engaged in by the railroads are practiced as a 
matter of choice by the railway managers, or because of the condition 
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of competition and because of the fact that the law is such that they 
are in a measure forced to resort to them in order to hold their business? 

Mr. Bacon. It comes partly from the desire to build up certain 
localities in which they are specially interested. For instance, I had a 
letter recently from a gentleman in the State of Washington, in which 
it was stated that the railroads were doing all they could to build up 
the business of Seattle, because that was a terminal point and they had 
invested a great deal of money in docks and facilities for doing busi- 
ness there, and their effort was tp bring everything to the coast at the 
•expense and detriment of inteimediate points . The points farther east, 
which are practically being charged for freight from Chicago or New 
York to Spokane, for instance, in easteiii Washington, pay not only the 
■same rates as charged to the Pacific Coast at Seattle, but, in addition, 
the rate back from Seattle to Spokane, in that way establishing the 
rate from Chicago to Spokane. Of course they feel very much injured 
by that practice. 

The (Jhairman. The answer to your question, Senator Newlands, is 
in this act, which provides: 

Every person or corporation who shall offer, grant, or jjive or solicit, accept or 
receive any such rebates, (concession, or discrimination shall be deemed guilty of a 
misdemeanor. 

Senator Newlands. Is that in the act? 

The Chairman. Yes, it is in the law. 

Mr. Bacon. It is made a misdemeanor to even make an offer. 

The Chairman. A big shipper — I will not name any trust — would 
•say I can get a rate one-eighth less. Then, of course, the railroad 
people would say we will have to take it. But the law covers that. 
We put that in the law so as to cover both giver and taker, as in the 
case of briber}^ so that they shall both ho punished alike, and it will 
creep out pretty soon that there will be some cases against both givers 
and takers. 

Mr. Bacon. Let me answer Senator Newlands more fully. The 
second part of his question I did not answer. It is a fact that the rail- 
roads are led to give rebates in order to obtain business which they 
could not obtain otherwise. In fact, they are held up, to a large extent, 
by large shippers, and they must do it rather than run the risk of losing 
business. But the present law covers that, as Senator Elkins says, 
both as to offering and soliciting. It is made a misdemeanor whether 
it is carried out m fact or not. I do not see how it could be more 
effective than it is. 

Senator Foster. Rate-making powers wore exercised by the Com- 
mission for a number of years, I believe. 

Mr. Bacon. That power was exercised during the iirst ten, years of 
the existence of the Commission. 

Senator Foster. Were there any great number of comphiints, either 
by the railroads or by the shippers, as to the exercise of that power? 

Mr. Bacon. I think during that ten years the condition as between 
the railroads and the public was more satisfactory than ever before or 
since. I say that from close observation and extensive knowledge of 
traffic affairs in this country for fortv years. 

Senator Dolliver. One very interesting fact has struck me, and 
that was that the cumulative abuses of twenty years should in the first 
few years of the existence of the Commission have produced so few 
complaints. 



28 DUTIES AND POWEBS OF INTERSTATE COMMERCE COMMISSION. 

Mr. Bacon. M v observation Ih that in the first two or three ^ears 
when cases were brought before the Commission and the CommissioD 
ordered certain changes in rates, they were promptly made, and it was 
generally regarded by the railroad companies that the Commission had 
power to make those changes. 

Senator Foster. This bill is practically to restore to the Commission 
the rate-making power which it exercised prior to the decision of the 
Supreme Court? 

Mr. Bacon. I should not want to -use the word "restore," because 
the Supreme Court said the Commission never had the power, and 
therefore it could not be restored. The experience of that ten years 
immediately after the organization of the Commission, it seems to me, 
altogether throws to one side the theoretical statements in regard to 
the disastrous eflfect it will produce both upon the corporations and 
the people. 

Senator Cullom. What was it you stated to the Committee about 
the Commision during that period of time undertaking to tfx a rate 
upon complaint made that the rate was unreasonable in some locality? 

Mr. Bacon. Originally the law was not limited to complaint, though, 
as a matter of fact, the Commission never did make such an order, 
except upon complaint. This bill limits them to complaint. 

Senator Foster. When they fixed a rate it was usually acquiesced 
in by the roads, was it? 

Mr. Bacon. For a number of years it was universally acquiesced in. 

Senator Millard. Do you understand that the roads are now giv- 
ing rebates? 

Mr. Bacon. I remarked a few moments ago that in my extensive 
connection with commercial organizations T have failed to learn a 
single instance where rebates were being paid. 

The Chairman. Mr. Bacon, are you about through, or do you want 
more time? 

Mr. Bacon. I am subject to the pleasure of the committee. 

The Chairman. The reason I ask is because it is nearing the time 
when we must go into the Senate, and Mr. Robinson is here and would 
like to be heard five minutes. 

Senator Newlands. I would like to ask Mr. Bacon one more ques- 
tion: Is it your understanding that this Quarles-Cooper bill is opposed 
by the railroads of the countr3% or do part of them favor it and part of 
them oppose it? 

Mr. Bacon. I am not prepared to answer that question, because 1 
am not in communication with the railroads of the country. But I 
will say that I do not know a single company that is willing to have 
this power conferred upon the Commission which would restrict them 
in the exercise of their power to fix rates upon such ideas and by such 
methods as may suit themselves. 

The Chairman. It is about time to adjourn. 1 wanted to hear Mr. 
Robinson five minutes, but we will have to fix another day for that. 

Mr. Robinson. 1 will only say that I wanted to emphasize the fact 
that it was a sugar case that came from New Orleans upon which the 
Supreme Court rendered the decision that has been referred to. I 
can do that in three minutes. 

Senator Foraker. I have been compelled, on account of duties in 
other committees, to be absent from this hearing to-day. It was my 
desire to attend, for I wanted a chance to ask some questions, and I 
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want to ask Mr. Bacon some questions about the testimony that I 
heard just now as I came in the room. 

The Chairman. We will have to fix for another meeting, evidently. 
We will now have the doors closed and consider the question of when 
to hold the next meeting, as well as some other business we have 
before us. 
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The Chairman. Please state your name and 3'our occupation. 

Mr. Staples. Mr. Chairman and gentlemen of the committee, I am 
a railroad and warehouse commissioner of Minnesota. 

I appreciate thoroughly the courtesy extended our committee by 
this committee of the Senate. Having learned that our time would be 
very limited, I have endeavored to boil down what I think most 
important, from ni}" standpoint, and which I most desire to say, and 
will beg the indulgence of the committee for just about fifteen minutes 
without interruption, if that is not impertinent, and at the close shall 
be pleased to answer such questions as I am capable of answering. 

I want to say simply this at the outset, that 1 am not an attorney, 
and therefore do not pretend to know anything except the practical 
side of the question. That is based largely on my experience as com- 
missioner and legislator in the State of Minnesota. 

Senator Newlands. How long have you been a commissioner? 

Mr. Staples. Four years. I was also a member of the legislature 
for several years preceding. 

We feel sure, gentlemen, that in addressing you our committee 
represents the conservative judgment of our association, and which in 
turn reflects the popular demands of our several States. 

Furthermore, permit me to say we do not in any sense come here to 
fight or antagonize the railway interests of the country. 

A careful study of the situation to-day will convince you that the 
unification of railway interests has progressed to such an extent 
through actual consolidation, control of stock in previously competing 
lines, the aflSliation of stockholding interests (more often callea com- 
munity of interest plan), and by other means that open competition 
between carriers which formerly served to keep down transporation 
rates and certainly to a large extent served to prevent unreasonable 
increases, has been very largely suppressed. 

These conditions, being no longer factors, can not be relied upon 
for the control of rates. Competition is naturally the result of self- 
interest and can only come from the independent activities of those 
engaged in trade and commerce, and can not be forced by legislation. 
Without eflfective railway competition and with no practical law for 
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Sublic control the public is really defenseless and must submit to cod- 
itions and burdens often manifestly unfair. 

I do not argue that open competition among railways is desirable. 
Most conservative and progressive men agree that the railway com- 
panies could not live and prosper under the old method of active com- 
petition which only results m a demoralized rate situation. The 
managers of these great interests are responsible to the stockholders 
and in the end must show at least a reasonable earning on the legitimate 
investment. The laws recognize them as entitled to this and the public 
want them to have it. 

What we want is such effective legislation as will authorize some 
public body to act as arbiters between the transportation companies 
and their patrons, thereby aflPording protection from excessive or 
unfair charges or discriminating practices in the movement of com- 
merce between States and which will insure to shippers and localities 
equal treatment and a system of rates at once fair both to the shippers 
and remunemtive to the carriers. Here, gentlemen, let me say it often 
happens that the carriers need protection from the secret demands and 
exactions of large shippers. We have the "Elkins law," which is a 
help and in a measure aflPords protection to both sides. 

The chief complaint now is that the transportation companies are the 
sole arbiters as to what is fair and reasonable treatment. The law of 
1887 was sufficient to meet the situation, but its language was unfortu- 
nate. Under the rulings of the courts the Government has been gradu- 
ally losing control, while the tendency has been for the management of 
railway companies to centralize. Weak companies have been obliged to 
go out of business or have been absorbed by stronger ones, so that at 
the present time no one disputes the fact that the great share of mile- 
age is controlled by very few men. These men naturally represent the 
stockholders. Can we at the same time ask them to be philanthropists? 

I heard a railroad man before the House committee ask, " Is it pro- 
posed here to appoint five men who shall dictate to the railway com- 
Eanies of this country what they shall charge for carrying freight?"^ 
<et me ask the gentleman if the situation to-day is not that about that 
number of railway men dictate to the people what they shall pay in 
the shape of charges? No; all we ask is that some middle agent may 
inquire into a complaint from either the carrier or shipper and find 
what is reasonable and fair, then have power to enforce its order, sub- 
ject always to review in the courts. No possible act can deny this 
last right. 

The inadequacy of making rate regulations dependent upon rates as 
applied in the past without reference to rates to prevail in future 
must be apparent to all. The real parties to suffer are without 
remedy. 

If rates and conditions existing in different localities are fair and 
reasonable, why object to an inquiry by an impartial tribunal ? I can 
not believe that any body of men vested with power to arbitrate 
between the carrier on one side and the shipper on the other and appre- 
ciating the grave responsibilities placed upon them, after hearing all 
the testimony on both sides, will do otherwise than render a fair 
decision. 

Surely such a body of men, composed as it would be of men chosen 
especially for fitness and with all the training they get, is as capable 
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of passing upon the questions as are luilwa}' officials. Rate making is- 
at best an arbitrary matter. All traffic men will tell you so (and it is 
due them to say they are the brightest men we have). The great 
problem always is to approximate what share of the whole burden 
shall a particular traffic stand. I can not enumemte here the many 
things to be taken into consideration. I think the records will show 
that complaints are largely of discriminations, or unfair relations of 
rates, ratner than that the rates are too high in themselves; and surely, 
it must be conceded, such questions should be submitted to some inter- 
mediate body for review^ and not leave the shipper or community 
wholly in the hands of interested parties. 

Supposing the rates on certain goods or commodities to a common 
point west of Chicago and St. Louis are made to favor the shippers at 
one of the points; is not a great injustice possible when the whole ques* 
tion rests with the carrier as it does to-day? I^t us remember that 
for a fiill remedy you must confer power to raise as well as lower i*ates. 
This exercise may not often be justifiable, but it is sometimes the right 
solution. 

The most of the States we represent have laws affording satisfactory 
control over State traffic, and our mission is to show that public senti- 
ment is now strongly crystallized in favor of such legislation as will 
restore to the Interstate Commerce Commission the powers supposed 
to have been conferred by the laws of 1887. We are not advocating 
any particular bill. I have seen but one bill, and that is the original 
so-cmled " Quarles-Cooper bill." There is much sentiment in its favor, 
but this is based on the supposition that it will meet the objections 
found by the courts to the former law. This may have been the inten- 
tion, but I think this an erroneous idea. The strong feature of the bill 
is the provision restoring the power to declare what shall be a fair and 
reasonable I'ate, with power to enforce an order. 

One very grave cause for complaint to-day is the abuse of the 
so-called "long and short haul " clause, and this is in no way reached 
in this bill. Section 4 of the law of 1887 to a layman seems to be 
ample, but our Supreme Court has clearly decided that the language 
of the law leaves it to the judgment of the railway companies as to 
whether the competitive conditions at the terminal points are such 
that they are warranted in abrogating the "long and short haul" pro- 
vision, where it was clearly intended that in all cases application 
should be made to the Commission and their findings should govern. 
The law is now practically a dead letter, often resulting in gross 
injustice, and should be remedied. The Minnesota statute, worded 
slightly diflPerent, has been tested and held good. 

Senator Cullom. You mean that provision of the fourth section ? 

Mr. Staples. I mean the fourth section. 

Senator Aldrich. That never was the intention of Congress. I do 
not know what your opinion is, but it was never intended that that 

Erovision should be submitted to the Commission. I know that 
eeause 1 had something to do with that. 

Mr. Staples. The Minnesota statute is worded slightly different. 
Senator Newlands. That is as to the long and short haul in your 
State? 

Mr. Staples. Yes, sir. At the close 1 wish to cite one or two 
instances in regard to the long and short haul clause. 
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Senator Carmack. There is a similar provision in your State law? 

Mr. Staples. Yes, sir; with reference to State traffic, of course. 

A merchant buys barley destined for Louisville, Ky., pays local 
freight to Minneapolis and through back to Chicago, where connecting 
line takes car, and oy this means saves one-half cent per hundred. If he 
ships direct to Louisville, he must pay local rate to Chicago, where the 
connecting line takes ear and, because it originates at an intermediate 

Sant, charges 5 cents per hundred more than if it had originated at 
inneapolis. 

The law does not seem to be broad enough to confer power to require 
two or more companies to put in and maintain through joint rates. 
This is very essential if full relief is to be granted. In the section 
providing for review by the courts it reads, the court may dismiss, 
affirm, '^or modify." 1 simply want to call attention to the words, 
"or modify." If a rate is at issue, the court can not modifv, this 
being a legislative function, but will affirm or deny and this solely on 
the question of whether the rate is confiscatory or not. 

Senator Foraker. That is, I understand you to state, that unless the 
rate as made by the Commission is confiscatory the courts would have 
no power to interfere? 

Mr. Staples. That is the position I take. 

Senator Foraker. Do you think the (^uarles-Cooper bill raises a 
difficulty of that kind; or rather, that that is one of the difficulties that 
it does raise ? 

Mr. Staples. One moment, if you please. What is your question? 

Senator Foraker. You have stated the difficulty — that is — one of 
the difficulties. What I wanted to get the benefit oi was your view as 
to whether that is not the very question at the foundation of the 
Quarles-Cooper bill ? 

Mr. Staples. I think it is one. 

Senator Foraker. If your point is well made, is not that fatal to any 
revision of the rates by the court except in cases where they are con- 
fiiscatory ? 

Mr. Staples. Of course, while I wish to finish the reading of my 
paper, I want to answer that question here. 

Senator Foraker. I do not want to interrupt you, but my idea is 
not so much to hear a paper read as to get information. 

Mr. Staples. That is all right. Senator. I am going to answer that 
question, and I will answer it now. 

Senator Foraker. I see you have given great thought to this mat- 
ter. 

Mr. Staples. I have no reputation as a lawyer to lose. My judg- 
ment is based upon particular findings or opinions of the courts and 
upon conversation with the several members of the Interstate Com- 
merce Commission; and I make the assertion that no court would 
modify the findings of a commission on the question of the reasonable- 
ness of a rate, but will either find the rate confiscatory, or otherwise 
affirm or deny the remedy upon the issue. 

Senator Foraker. That is to say — if I am not interrupting you too 
much— you are of opinion that the matter of fixing rates is legislative? 

Mr. Staples. Legislative entirely. 

Senator Foraker. And that if entrusted to the Commission, when 
the courts are called upon to review a rate fixed, on the argument that 
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it is a legislative act the court will not interfere with it unless it finds 
that the rate is confiscatory. 

Mr. Staples. Exactly so. I do not confine this to that particular 
rate, hut will take the system as a whole. 

Senator Foraker. Take the whole field of operations? 

Mr. Staples. Yes, sir. 

Senator Newlands. But it need not necessarily be confiscatory, as 
I understand it. The Supreme Court has determined that in exercis- 
ing this power the Interstate Commerce Commission must have in 
view a fair return upon the value of the property. 

Mr. Staples. Alwavs. 

Senator Newlands. I assume that if the (k)mmission should violate 
that principle the courts would set aside its ac^tion. 

Mr. Staples. No doubt. 

Senator Newlands. Therefore it would not involve the extreme 
case of confiscation of property. It would involve simply the case of 
an oppressive rate which failed to return to the company a proper 
interest upon its value. 

Mr. Staples. I agree with you; although I think they are quite 
synonymous. 

Senator Newlands. I think confiscatory is a si«omewhat extreme 
term. That means absolute deprivation of property. 

Mr. E. P. Bacon. Mr. Chairman, I should like to say something 
here. 

The Chairman. Let Mr. Staples proceed, if vou please, 

Mr. Staples. Any law passed should provide that the findings of 
the Commission are prima facia, thus requiring the company to prove 
the order to be unreasonable if taken to the court. 

Some claim the remedy for a partv complaining of a hieh rate lies 
in a suit for recovery of damages. This ma}" be ffood in tneory, but 
mighty hard in practice. Assuming he can aflford the cost of litiga- 
tion he is liable to die before the final decision, but more likely if the 
rate is unreasonable, as compared with the rate given some competitor 
at another point, he will be driven out of business. 

If he continues to ship under the rate he should never recover, for 
he is not the real suflferer. This would fall upon the producer. As a 
rule, the shipper is the middleman and looks mainly to questions of 
equity in rates. In administering the law experience shows that in 
most cases complaints are confined to one rate or to rates on one com- 
modity, and after the machinery is once in order it is safe to say the 
Commission could care for it. 

We should not treat the transportation companies as private corpo- 
rations. They exercise the rights of eminent domain and are organ- 
ized under public franchises for the sole purpose of performing public 
service for hire, and have been held repeatedly by our courts to be 
subject to public control. Can one imagine for a minute the railway 
companies consenting to a law providing that the former shall have 
the nnal say as to the price to be paid for his land needed for right of 
way purposes? This would only transfer the shoe. 

No one to-day questions the right, necessity, and wisdom of public 
control of telephone, telegraph, express, and street-car companies. 
We go further and include grain-elevator companies, stock 3"ards, 
and even the man whose whole fortune is invested in a hack must 

D A p— 05 3 



34 DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 

submit. We do not stop at how they should conduct their business 
but arbitrarily iix the charges. Is it not more necessary to regulate 
under reasonable safeguards the business of the great transportation 
companies of the countr}^ ? 

In closing, Mr. Chairman, permit me to say there is do feeling 
antagonistic to the railways in the Northwest, and certainly no senti- 
ment favoring legislation which will in the least degree cripple the 
legitimate development and growth of their properties, but there is a 
well-grounded and strong public desire for immeaiate legislation which 
shall provide for reasonable Government control over interstate com- 
merce. 

Now, I want to cite two cases as to abuses under the present law, 
premising my statement with this: That the courts have found that 
the question of determining when that provision should be abrogated 
because of competitive conditions at terminal points rests with the 
judgment of the railway companies. I am very clear upon that point. 
The Commission here can only hear complaints and make recommen- 
dations, but they can not find what is reasonable. Those recommenda 
tions may be, and sometimes are, observed, but more frequently they 
are unobserved and they fail to comply with them. 

To cite an instance, I have two cases in my mind — one I referred to 
before the House committee the other day. It is very clear. The 
grain rates between St. Paul-Minneapolis and Chicago are fixed by the 
companies. 

Now, a shipper at an intermediate point on the main line can take 
his grain and snip it to Louisville through Minneapolis, pay the local 
rate, rebill it to (yhicago, have it go back, passing through his own 
town, and save half a cent a hundred in freight cnarges. I present 
that as one discrimination which the Interstate Commerce Commission 
is powerless to remedy. The Commission is absolutely powerless to 
regulate that question. I do not say that conditions may not be right, 
but they should be reviewed. 

Let me cite another instance: At Cannon Falls — that case has been 
taken up by our commission and is now before the Interstate Com- 
merce Commission — the rate to Chicago is 15 cents a hundred on ^rain; 
the rate from Cannon Falls to Minneapolis is 7 cents a hundred; the 
rate from Minneapolis to Chicago is 7i cents a hundred. The shipper 
can ship his grain to Minneapolis and thence to Chicago and save half 
a cent a hundred. But that is not the worst feature. The shipper who 
wants to buy rye or barley to be sent to Louisville, Ky., if ne bills 
that from Cannon Falls and pays the local rate to Chicago — the barley 
having been billed from an intermediate point to be sent on a connect- 
ing line south from Chicago — that shipper is charged 5 cents a hun- 
dred more on his barley than on barley originating at Minneapolis. 

Benator Cullom. Is that all under the fourth section? 

Mr. Staples. Yes, sir; entirely under the fourth section. 

The Chairman. This is interesting and instructive, Mr. Staples. 
If you can add anything more to this, in the way of examples, you 
may add that to your statement. Please also cover in your statement 
the Minnesota statute to which you refer. 

. Now it is past 12 o'clock and many of the Senators present must 
go into the Senate. But we must have an executive session. 

Senator Cullom. Suppose a violation of the fourth section takes ft 



DUTIES A.ND POWERS OF INTERSTATE COMMERCE C0BCMI8SI0N. 35 

place, the attention of the Commission is called to it, and they under- 
take to reflate it. Does the railroad compan}' ever refuse to comply 
with the Commission's request or order in tne premises in such a case? 

Mr. Staples. In the majority of cases — I will not say the maiorit}^ 
for 1 do not know the percentage — but in a large number oi cases 
they do not pay an}'^ attention to the recommendation. 

Senator Cullom. After the Commission has investigated it? 

Mr. Staples. After they have carefully and thoroughly investigated^ 
with a hearing open to both sides, both sides notified and present and 
heard. 

Senator Cullom. You remember, at least I do, that the words 
*' under substantially similar circumstances'' are in that fourth section. 

Mr. Staples. Yes, sir; I remember them well. 

Senator Foraker, What is your remedy? I do not understand you 
to be satisfied with the Quarles-Cooper bill. I think you said so in so 
many words. 

Mr. Staples. Understand me, 1 am not antagonizing any particular 
measure. 

Senator Foraker. But I want to get the benefit of practical sugges- 
tions from you. 

Senator Cullom. What specific language do you want to go in there ? 

Mr. Staples. I will have to answer that in this way: The language 
of the Minnesota statute I can not quote explicitly, but that case has 
been before the court and has been upheld. That statute provides that 
the Commission can exercise jurisdiction in determining that point at 
issue, whereas the interstate law is worded slightly differently, and has 
been held to leave it to the judgment of the railwa}^ companies. I will 
furnish you with a copy of our statute. 

Senator Foster, You want that finding enforced as declared by the 
Commission ? 

Mr. Staples. Yes, sir; so that all these troubles, under the long and 
short haul clause, and discriminations, if discriminations are found to 
exist, shall be subject to review by the Commission, and then that they 
be authorized to make and enforce an order finding that those discrimi- 
nations and abuses had existed or dismiss the complaint. 

Senator Foraker. Suppose you strike out the words "under simi- 
lar circumstances and conditions," and simply give them power to fix 
rates on long and short hauls ; then they would not be at liberty, 1 
suppose, to take into consideration water transportation; they might 
compete with other railroads as to localities. 

Mr. Staples. I think they ought to take that into consideration 
but they would hardly be able to do so. 

Senator Foraker. That is what 1 want to get at, whether you want 
those words out. 

Mr. Staples. I do not think you should eliminate them. 

Senator Dolltver. Is not what you complain of perfectly covered 
by the last clause of section 3 of the act of 1887? 

Mr. Staples. It seems not. 

Senator Dolliver. That seems to provide against discriminations 
between individuals and localities or classes of merchandise, and says 
they are all unlawful. 

Mr. Staples. To answer your question, as I read section 1 of the 
"Quarles bill — I have read it a dozen times, thinking that that in itself 
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would cover these complaints a^inst the so-called long and short haul 
clause, but the more I studied it the more I became convinced that I 
was mistaken. You can not, by implication, read anything into a law, 
I find. I considered that question very carefully with the Interstate 
Commerce Commission people for some time and I will quote them. 
They say there is absolutelv no way to make such a complaint eflFective. 

Senator Doixiver. In the case you name, of 7 cents from Cannon 
Falls to Minneapolis and 7^ cents from Minneapolis to Chicago, is not 
that an example of discrimination against Cannon Falls? 

Mr, Staples. You would think so. 

The Chairman. Mr. Staples, do you have to go away to-night? 

Mr. Staples. Yes, sir. 

Senator Newlands. What proportion of the freight business of the 
State of Minnesota is domestic, and what interstate? 

Mr. Staples. Fifty per cent, pl•acticall3^ 

Senator Newlands. It is about equally divided. 

Mr. Staples. Practically. 

Senator Foraker. I would like to hear an answer to my question. 

Senator Dolliver. Section 3 of the act of 1887 makes unlawful any 
undue or unreasonable discrimination or advantage to any particular 

Serson, company, firm, eoiporation, or locality, on any particular 
escription of goods, in any respect whatsoever. 
Mr. Staples. That is true, and section 1 of the Quarles-Cooper bill 
does pretty near the same thin^. 

Senator Dolliver. And section 2 of the act of 1903 says that when- 
ever the Interstate Commerce Commission shall have reasonable grounds 
for believing that any common carrier is engaged in the carriage of 

{)assengers or freight traffic between ^iven points at less than the pub- 
ished rates on tile, that is a discrimination forbidden by law, and a 
petition shall be presented alleging such fact to the circuit court of the 
United States, which shall take summary proceedings about it. 

Mr. Staples. The question may arise whether that does not really 
cover the rebate question. 

Senator Foraker. But you put a question that involves an illustra- 
tion. 

Senator Dolliver. Yes. Is not that rate of 7i cents from Minne- 
apolis to Chicago, as compared with 15 cents from Cannon Falls on 
the same line, a discrimination under section 3 of the original interstate- 
commerce law ? 

Senator Foraker. If it is so, can you not go into the circuit court 
and have a summary proceeding to remedy it ? 

Mr. Staples. Only upon the theory that the rate is an unreasonable 
one, and the remedy is a lon^ ways from reaching the people. 

Senator F^'oraker. There is a discrimination there. 

Mr. Staples. I agree with you, that I read that in that way; but 
the courts have placed the construction upon the present law which 
will not admit it. 

Senator Dolliver. Has the Interstate Commerce Commission ever 
gone into court to test the legality of any such discrimination as that 
under the present law? 

Mr. Staples. Yes, sir. 

Senator Foraker. I do not understand that the courts have ever 
decided that they will not grant relief in a case where proper proceed- 
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ings have been bad. No court bas ever so held. The cases that have 
been brought, based upon alleged discriminations, have always, so far 
as I am acquainted with them, railed on the ground that the court found 
that there was no discrimination; that is to say, when you take into 
consideration substantially similar circumstances under the act, the}' 
found that there was no discrimination; that there was no reason for 
making a rate. 

Senator Aldrich. Mr. Staples, you are here as the representative 
of an association of commissioners of various States ? 

Mr. Staples. Yes, sir. 

Senator Aldrich. You have definite ideas, arrived at after consul- 
tation, as to the evil complained of and as to the remedies which you . 
have suggested ? 

Mr. Staples. In our judgment. 

Senator Aldrich. Have you an}'^ objection to putting in the form 
of a bill the suggestions you have made? 

Mr. Staples. Not a word of objection. 

Senator Aldrich. If you are willing, why not do that? 

Mr. Staples. I think it would be presumptuous. 

Senator Aldrich. You are asking lis to remedy certain evils; vou 
say you are not for any particular bill, but you have made suggestfons 
as to various provisions of the existing law and suggested other laws. 
It seems to me that you could put into a bill the suggestions you have 
stated here. 

Mr. Staples. You do our association a very great honor, which is 
highly appreciated. I am not one of those who wish to assume the 
position of being here to dictate to Congress. 

The Chairman. But you can suggest. 

Senator Aldrich. You are suggesting evils and remedies. 

Mr. Staples. We only endeavored to emphasize certain points and 
certain weaknesses in the present law, and we have given you, gentle- 
men, such information as our experience and contact with this question 
has given us. 

Senator Aldrich. We welcome all that, but we would rather have 
in definite and concrete form any possible remed}^ that you can 
suggest. 

Senator Carmack. It seems to me that after these gentlemen have 
stated the evils of which they complain, and have suggested certain 
remedies, then it would be proper for this committee to draw the bill. 

Mr. Staples. That is my view. 

Senator Carmack. Of course we do not object to these gentlemen 
putting their suggestions into the form of a bill. 

Senator Foraker. You know better what you want than we do, but 
we should be glad to have the benefit in concrete form of the sugges- 
tions you have made here. Let me ask another question before we 
get away from Cannon Falls. That is something that illustrates the 
trouble you complain of. There is a difference of about 10 cents in 
freight rates between Cannon Falls and Chicago on the one hand and 
Minneapolis and Chicago on the other. 

Mr. Staples. Fifteen cents from Cannon Falls. 

Senator CuLtX)M. What is the difference in mileage? 

Mr. Staples. The difference is 49 miles; that is, it is 49 miles from 
Minneapolis to Cannon Falls. 
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Senator Foraker. Do you think that is unjust discrimination? 

Mr. Staples. Yes, sir; but I do not say to the extent of the diflfer- 
ence in the rate. 

Senator Foraker. How long has that unjust disc^rimination bem 
going on? I am not asking in any controversial way; I want to get at 
something practical. 

Mr. Staples. Icansay two years, perhaps longer; I am not positive. 

Senator Foraker. Has an3"body undertaken to go into court to have 
that wrong, if it be a wrong, riglited i 

Mr. Staples. It has been taken up by the Interstate Commerce Com- 
mission. 

Senator Foraker. You have heard read the statute that we passed 
two or three years ago in regard to rebates and discrimination, and 
which provides that the very moment a person presents a petition 
making a complaint in any circuit court having jurisdiction it is the 
duty of that court to set aside every other business and pass upon the 
merits of the petition in a summary wav. 

Senator Dolliver. I will add that that section provides also that 
the same proceeding may be had independently of the Conmaission, 
upon order of the Attorney-General or oy any district attorney of the 
Lfnited States. 

Senator Foraker. By that act we have given you a summary remedy, 
I know we deliberated upon it in the Senate, and we thought we were 
giving you an available remedy when we said that the court should set 
aside the claims of all other litigants. But now for two years, and 
during the time vou think these unjust rates have been in force, I 
understand you that nobody has applied to the courts for relief? 

Mr. Staples. Yes, sir. 

Senator Foraker. Could you get a better remed}^ than that? 

Mr. Staples. Yes, sir; if it continues ten years longer, in my judg- 
ment there will not be two complaints filed, because the people who 
feel oppressed will not take their cases into court, for they can not 
afford it. 

Senator Foraker. Does not this Quarles-Cooper bill require you to 
go into court? Is not that the basis of it? 

Mr. Staples. But that is not the method the public will adopt to 
adjust their difficulties. 

Senator Foraker. 1 am flooded every day with petitions to support 
the Quarles-(/Ooper bill, and they nearly all refer to something saia by 
Mr. Bacon or somebody else, and that has led me to suppose that was 
the bill you favored. 

Mr. Staples. I am not representing Mr. Bacon. 

Mr. Bacon. That was framed as a basis for you Senators to act upon. 

Senator Foraker. Who framed that bill? 

Mr. Bacon. That was the development of four years of discussion 
between various interests. 

Senator Foraker. Are you satisfied with that bill, or do you want 
something else? 

Mr. Bacon. There are conditions of extreme necessity, but I do not 
want to bring them before Congress now. 

Mr. Staples. I know nothing of Mr. Bacon's relations here. 

Senator Foraker. If you propose to go into court, under the Quarles 
Cooper bill, is not the going into court a safeguarding of everybody's 
interests ? 
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Mr. Staples. I do not believe there is a safeguarding, except upon 
the question of rebates. I believe that is amply provided for in the 
so-called Elkins Act, 

Senator Foraker. That is already provided for. 

Mr. Staples. Yes, sir. 
' Senator Newlands. Your contention is that resort to the court by 
anybody aggrieved is not a remedy that will be accepted by any large 
number of persons aggrieved ? 

Mr. Staples. Emphatically so. 

Senator Newlands. Give your reasons for that. 

Mr. Staples. Two reasons. One is because of the length of time 
necessary to have the question adjudicated. Another is that it is abso- 
lutely necessary for the party complaining, or practically necessary, 
that ne shall either retain a lawyer or go to the expense of hunting up 
some district attorney, who is always busy. 

The Chairman. The law is that the Interstate Commerce Commis- 
sion shall on complaint take that up. The expenses are all borne, as 
we have understood, by the Government. 

Mr. Staples. I appreciate that. 

The Chairman. The shippers are put to no expense at all, but that 
duty is devolved upon the Interstate Commerce Commission. 

Mr. Staples. The Interstate Commerce Commission have heard this 
q^uestion. It is now before them for decision, or is under considera- 
tion by them, and when they have completed their consideration they 
will either dismiss that complaint or make recommendations. 

Senator Foraker. How long were the hearings? 

Mr. Staples. I think I am' safe in saving it has been about a year; 
no, it was last summer that it was heara. 

Senator Foraker. When did they get through with the hearing? 

Mr. Staples. The briefs were filed the latter part of last Decenaber. 

Senator Cullom. By whom ? 

Mr. Staples. By the attorney-genemi of th^ State of Minnesota on 
one side and by the railway companies on the other. 

Senator Foraker. So that the Commission has been nearly a year 
in hearing this very bald case about the Cannon Falls discrimination? 

Senator Aldrioh. Who paid the expense of that hearing? Does 
it cost any more to go before the Commission than to go before the 
courts? 

Mr. Staples. Experience has shown that aggrieved parties will not 
go into court. 

Senator Dolliver. But in this case the law authorizes and directs 
the Interstate Commerce Commission itself to go into court. 

Mr. Staples. I appreciate that. 

The Chairman. Mr. Staples, we have been very much pleased with 
your statement. 

Senatoi Clapp. I want to say that Mr. Staples is not a law^'er. 

Senator Foraker. 1 think he is a pretty good one. 

Mr. Staples. Mr. Chairman, we have a better lawyer here, if I am 
a good one. 

Senator Clapp. He did not catch the scope of Senator Dolliver's 
question. The proposition in the mind of the Commission is that 
tnese subsequent provisions relating to discriminative rates must be 
read in the light of section 4, which defines, or which rather enlarges. 
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what may be discriminative in the substantial parallel character of 
cases under the long and short haul clause. 

Senator CarmAck. Senator Dolliver read section 4. 

Senator Clapp. To make that complete, section 4 must be amended. 
You did not make that clear, Mr. Staples. 

Mr. Staples. I thank you, Senator, very much. I do not know 
that more time can be given me, but 1 feel that I have done injustice 
to one of my colleagues, who is an attorney. 

The Chairman. Judge Crump is an attorney, and lives in Virginia. 
We understood that you, Mr. Staples, and the other gentleman wanted 
to go away to-night, but Judge Crump, living near here, can be heard 
at some other time. We now want to take up some other matters in 
committee. 

Mr. Staples. I think Jud^e Crump will be glad to come. 

The Chairman. We will give him a hearing, and soon. 

Senator Clapp. Would you feel like coming back for a further 
hearing before us? 

Mr. Staples. I now expect to have business in Washington in the 
earlv part of February. 

The Chairman. Then we will continue this hearing. 

Mr. Staples. You understand my time is very pressing for duty in 
my State; but if on the occasion ot m}'^ next visit here you desire to 
question me I shall be very willing to answer such questions as I can. 

The Chairman. And Judge Crump could appear at the same time. 

Mr. Crump. I can not be here to morrow, as I have to be at 
Richmond. 

The Chairman. Then we will fix a meeting for some time in Feb- 
ruary for you gentlemen. 

Mr. Staples. You are very kind, and I want to thank you, Mr. 
Chairman, and the committee very much indeed for your courtesy. 

The Chairman. We thank you, Mr. Staples. 



STATEMENT OF ME. E. HUDSON SUEE. 

The Chairman. Mr. Burr, 3^ou may state your name, your place of 
residence, what position you hold, and whom 3'ou represent. 

Mr. Burr. My name is R. Hudson Burr; I am a member of the 
State railway commission of the State of Florida, and am here with 
a committee appointed by the National Association of Railway Com- 
missioners, which is made up of the commissioners from the States 
that have railway commissions or officers who regulate railway traflBc 
m any way. 

The Chairman. How many States are represented in this associa- 
tion? 

Mr. Burr. Thirtv States have regulations of some sort. 

The Chairman, lour association is called the National Association 
of Railway Commissioners? 

Mr. Burr. Yes, sir. 

The Chairman. And your association is composed of State commis- 
sioners ? 

Mr. Burr. Yes, sir. We meet once a year for the purpose of 
exchanging ideas, and to better inform ourselves of the conditions in 



DUTIES AND POWERS OF INtEBSTATE COMMEBOE COMMISSION. 41 

re^rd to railroad matters, and at; the last annual convention, held in 
Birmingham, Ala., the following resolution was passed, and this com- 
tnittee was appointed to appear oe fore the committee of Congress: 

Whereas provisions of existing law do not adequately authorize and empower the 
Interstate Commerce Commission to properly correct and prevent unjust discrimina- 
tions against persons and places, and enforce fair and reasonable interstate railway 
rates and chaives: Therefore be it 

Resolved by the National Association of Raihcay ( Commissioners in convention assembled 
at Birmingham, Ala., this 16th day of November, 1904, That in accordance with previous 
recommendations the Congress of the United States be, and is hereby, requested to 
BO amend existing law as to authorize the Interstate Commerce Commission, on com- 
plaint that any interstate rate is unreasonable or unjust, and, after full hearing, to 
ascertain what rate is reasonable and just in the particular case and order the carrier 
to observe that rate for the future, subject to rehearing upon application of the carrier 
when the conditions may have changed, the rate po prescribed to be effective unless 
enioined by the court; and be it further 

Resolved, That the president of this convention appoint a committee of nine to go 
before the proper committees of Congress and urge the passage of this needed legis- 
lation, and that each Senator and I^presentative in Congress be furnished by the 
secretary with a copy of these resolutions. 

Now, Mr. Chairman, it is not our purpose to undertake to burden 
this committee with a lot of statistics, because we feel that you have 
those things at 3^our own command anyhow, but simply to sav that we 
believe, as railwa}^ commissioners, we are in a position to know the 
needs of the legislation asked for. We come in daily contact with 
those interests, with people having complaints about the management 
of railway traffic, and we therefore come so close to it that we believe 
We can say to you that while we do not come here with a unanimous 
demand for this legislation, yet we do come here with a crystallized 
public sentiment behind us representing nearly nine-tenths of this 
Country. Ninety-five per cent, I will say, in my State, of the com- 
plaints made to us are upon matters that we can not handle, for the 
i'eason that they are interstate in chamcter. When this is explained 
to the complainants the}'^ invariably come back at us asking that we 
Bxert our efforts to secure such legislation as will give to the Interstate 
CJommerce Commission, or to somebody authorized to regulate these 
Daatters, the necessary power to deal with these matters. 

While we in our State do handle some of these matters, we can not 
go further than simply to act as an arbitrator between the railways 
and the shippers; and I may say that in a great many cases — in fact, in 
the majority of the cases coming before us in our State — we effect sat- 
isfactory settlements. 

Senator Dolltver. Does your commission have power of revising 
railwaj^ rates? 

Mr. Burr. Yes, sir. We can make whole rates in our State. 

The Chairman. On State railroads i 

Mr. Burr. In State business. 

Senator Doliver. Does 3'our commission frequently exercise that 
power? 

Mr. Burr. We make some changes. There have not been very 
many radical changes made, but where we have made changes the sub- 
sequent reports of the railroad companies to our commission show that 
those changes have resulted in increased earnings. There has not been 
a single instance in which we have reduced rates but what their own 
reports will show that the earnings have increased the following 3^ear. 
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The only reason for that in our minds is that it stimulates the business 
interests that furnish rates to the railroads. 

The Chairman. Does your State law authorize you to increase rates 
as well as to reduce them ? 

Mr. Burr. Yes, sir. Recently — about two months ajjo — our com- 
mission, when its attention was called to the inequality m the case of 
a small or weak railroad in our State — the rate had only been in oper- 
ation for a couple of years — as soon as it was shown to our commission 
that it would be unfair to cause that small or weak railroad to operate 
at a lower rate than was charged by the trunk lines of the State, we 
immediately authorized the raising of almost the entire tariff. 

Senator Newlands. In the case of that particular road ? 

Mr. Burr. Yes, sir. 

Senator Newlands. You act upon the case of each particular road? 

Mr. Burr. Yes, sir. 

Senator Newlands. Not prescribing a general rate for all roads? 

Mr. Burr. Yes, sir; we treat the road as a road, because it would 
be rather unjust for some of the roads in our State to have to operate 
at as low a rate as others do, because they operate through a sparsely 
settled country — they are new roads and do not have the business. 

Senator Newlands. In adjusting the rates in your State do you take 
into consideration the capital or the value of the roads? 

Mr. Burr. Yes, sir. 

Senator Newlands. And a fair return upon the capital or value? 

Mr. Burr. Yes, sir; we try to hold that before us all the time. 

Senator Newlands.' What rate of interest do you call a fair return 
in your State? 

Mr. Burr. If the reports show that they are making 3 or 4 per cent, 
we feel like they can stand some change occasionally, where the com- 
modity or rate is out of line, or, in other words, is falsely classified. 

Senator Newlands. Do j'^ou mean 3 or 4 per cent upon a nominal 
capital or upon the actual value or investment? 

Mr. Burr. The cost of the road, the cost of construction and equip- 
ment of the road. 

Senator Newlands. Right in that line may I ask. Are there many 
railroads in your State? 

Mr. Burr. We have nearly 4,000 miles. 

Senator Newlands. Are they all under the control of one system? 

Mr. Burr. No, sir; we have the Atlantic Coast Line, the Seaboard 
Air Line, the Louisville and Nashville, the Florida East Coast, and a 
number of small roads. 

Senator Newlands. How large a percentage of this 4,000 miles is 
owned and operated by these four lines you have spoken of? 

Mr. Burr. About 2,000 miles of the roads are in the hands of those 
big roads. They have from time to time taken over some of the 
smaller lines. That is going on from time to time. 

Senator Newlands. That is increasing, is it — the tendency toward 
consolidation ? 

Mr. Burr. Yes, sir. 

Senator Newlands. When they do consolidate how is that acxjom- 
plished — under the law of your State? 

Mr. Burr. Under the law of our State they are allowed to consoli- 
date, provided they are not parallel lines. 
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Senator Newlands. Does your comihission have any supervision 
Dver that consolidation ? 

Mr. Burr. Yes, sir; they would have to apply to the commission 
for permission to do so. 

Senator Newlands. Does the commission determine the amount of 
stocks and bonds that are to be issued? 

Mr. Burr. No; we do not go into that. 

Senator Newlands. You do not go into that at all? 

Mr. Burr. No; that is, when they are making application to us to 
take over some particular piece of road, we see that tney are not taking 
over property of a line that is parallel. 

Senator Newlands. And only for that purpose? 

Mr. Burr. Yes, sir. 

Senator Newlands. If the railroads in your State wish to consoli- 
date and wish to have a capitalization largely in excess of the united 
capitalization of all the roads, and largely m excess of the cost of con- 
struction of the road, would there be any obstruction to that in your 
State? 

Mr. Burr. We have nothing to prevent that. 

Senator Newlands. Nothing to prevent the so-called watering of 
stock? 

Mr. Burr. No, sir. 

Senator Newlands. When you fix rates in your State on a given 
road do you make a valuation of that road ? 

Mr. Burr. We go upon what it has been shown, from investigation, 
is the cost of construction and the cost of equipment of a railroad, in 
our State. 

Senator Newlands. Is there any judgment of the board put on rec- 
ord regarding the value of such railroad property? Do you make a 
judicial inquiry, and then enter your judgment of record as to the 
value of that particular road? 

Mr. Burr. We have in one instance. 

Senator Newlands. If there is no record of that kind there is noth- 
ing to prevent a subsequent railway commission from forming a dif- 
ferent judgment as to tne value of that road? 

Mr.* Burr. A subsequent commission might have different ideas 
about it; yes, sir. 

Senator Carmagk. Does your commission have anj^thing to do with 
assessments? 

Mr. Burr. No, sir; that is attended to by the comptroller- treasurer 
and attorney-general of the State. 

Senator Newlands. Do you have a percentage estimated upon the 
receipts, or upon the property of the corporation ? 

Mr. Burr. Upon the property. 

Senator Newlands. It is valued as other property is? 

Mr. Burr. Yes, sir. 

Senator Newlands. Then there are the usual assessments for county 
and State purposes? 

Mr. Burr, les, sir; the same as I would give on my own individual 
property. 

Senator Dolliver. I would like to inquire what the nature of these 
complaints is of which you have spoken in Florida? 

Mr. Burr. For instance, we have from time to time found that the 
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roads doing interstate business change their classification from time to 
time — that is, by taking an article at the lower class and placing it in 
a higher class, thus raising the rate. 

Senator Dolliyer. That results in a complaint against the raising 
of the rate? 

Mr. Burr. Yes, sir. The shipper has been paying a certain rate 
for a certain period of time; then he gets a freight bill and notices 
that there is an overcharge, apparently; that is brought to our atten- 
tion, and we find in most of the cases that it is the result of the change 
of classification which raises that i*ate. 

Senator Dolliver. Has that increase of rates been very general? 

Mr. Burr. Yes, sir; in a little over two years and a half they 
-changed the southern classification on about five hundred articles. 

Senator Newlands. Increased it? 

Mr. Burr. Yes, sir; increased it. 

Senator Dolliver. Are those rates 3'^ou refer to mainly applicable 
to fruit classifications? 

Mr. Burr. No, sir; that is applicable to incoming freight. Inter- 
state tiTifiic in the State of Florida is pretty heavy, because there are 
so many things that are not manufactured there and which we have to 
buy in other States. When our commission first organized it adopted 
the southern classification as its classification. In two years and a 
half of time, as I say, they raised about five hundred articles in that 
classification. 

Senator Dolliver. Did they lower any ? 

Mr. Burr. No, sir. 

Senator Dolliver. Is this the Southern Railroad that you refer to? 

Mr. Burr. We have very little to do with the Southern Railroad. 
They only have a little piece of road running into Jacksonville ; but 
their passenger business is the same as anything else with us. 

Senator Kean. The chief road is the Atlantic Coast Line, is it not! 

Mr. Burr. That is one of the best roads we have. 

Senator Kean. Is that line connected with the Louisville and Nash- 
ville? 

Mr. Burr. We consider them separately. 

Senator Kean. But they are not separate. 

Mr. Burr. We understand that; but they operate down there as two 
roads. 

Senator Dolliver. What other complaints do you have besides the 
increase of these rates by changing classifications of goods? 

Mr. Burr. I referred a while ago to class rates — that is, others, being 
commodity rates — to the different markets. There is a vast change in the 
amount charged for rates to the different eastern and western markets on 
our fruits and vegetables — that is, some nearer-by points are charged 
a much higher rate than greater points. 

Senator Dolliver. Illustrate tnat. 

Mr. Burr. I can not give you the figures from memory; but, take 
it to Cincinnati, the rate is higher than to some other of the western 
cities 400 or 500 miles farther, and yet we have competing lines that 
could reach all the places — that is, we have connections out of Jackson- 
ville, which is a base point for most of this trade. 

Senator Dolliver. Do you think the rate to Cincinnati is too high, 
or that the rate to those far-distant points is too low? 
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Mr. Burr. Well, I think it is rather high to Cincinnati. In fact, 
most of these rates are nigh. It is difficult sometimes for the grower 
to realize much above the cost of the crating and freight charges and 
commissions on the produce. 

The Chairman. How about the New York rate, has that been com- 
plained of? 

Mr. Burr. No, sir; the New York rate is regulated by steamship 
from Jacksonville. The New York rate is a very fair rate. 

The Chairman. What about the Chicago rate? 

Mr. Burr. That is a pretty high rate. 

The Chairman. And the Cincinnati rate? 

Mr. Burr The Cincinnati rate is a pretty high one. 

Senator Dolliver. I should be glad to Have you furnish us with a 
statement of the rates to these various cities, so that we can have a 
definite statement before us. 

Mr. Burr. 1 will take pleasure in sending you such a statement, 
but I can not do it until I reach my office, which will be about next 
Monday. 

Senator Dolliver. What I want to get at is something definite 
about this business. 

Senator Newlands. You spoke a moment ago about the Seaboard 
Air Line as distinguished from the Louisville and Nashville. 

Mr. Burr. No; I spoke of the Atlantic Coast Line as distinguished 
from the Louisville and Nashville. 

Senator Newlands. I understood your statement to be that whilst 
they were really joined together, they were yet considered as separate 
roads in your State? 

Mr. Burr. Our understanding is that the Atlantic Coast Line has a 
majority of the stock of the Louisville and Nashville; but it is oper- 
ated as a distinct and separate road. 

Senator Newlands. Is the Atlantic Coast Line incorporated under 
the laws of your State? 

Mr. Burr. No, sir; I believe that the Louisville and Nashville took 
Over properties that were incorporated in our State — what is known 
as the Pensacola and Atlantic Railroad. 

Senator Newlands. Under the laws of what State is the Louisville 
and Nashville incorporated? 

Mr. Burr. I believe it is incorporated under the laws of Kentucky. 

Senator Carmack. It is incorporated under the laws of Kentucky. 

Senator Newlands. That acquisition was made, I presume, with the 
consent of your legislature? 

Mr. Burr. Yes,- sir. 

Senator Newlands. Did they take it over bodily or simply buy a 
majority of the stock? 

Mr. Burr. The road was mortgaged, I think, at first, and then they 
assumed the mortgage and finally took over the property. When the 
Pensacola and Atlantic road was built it was aided, not only b}^ the 
State giving lands enough to construct it, but it was also given Fed- 
eral aid. 

Senator Newlands. In the returns made to your railway commis- 
sion are they made as returns of the Pensacola and Atlantic or of the 
Louisville and Nashville ? 
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Mr. Burr. They are made by the Louisville and Nashville, but by 
divisions — that is, by the Pensaeola and Atlantic division in the reports, 
and so as to the other divisions. 

Senator Dolliver. Are there any general classes of complaints 
made and which you have in mind^ 

Mr. Burr. Yes, sir. We find when there is loss or delay in these 
perishable fniits to the eastern markets that the shipper brings com- 
plaint to us, and we can not do an^^thing with them. It is always 
stated that the shipper has the right to go into the courts and sue for 
these things, but it nas never been done. 

Senator Dolliver. Is it the general custom of the roads to pay 
when losses of that kind occur if 

Mr. Burr. No; it is not the general custom. There is always some 
excuse made to crawl out from under. For instance, I know a shipper 
who lost a carload of tomatoes valued at about 1^1,100, or more; that 
was two years ago, and he has been put off from time to time with all 
sorts of excuses that they could get up for that loss, and he has been 
compelled at last to bring suit. In tnis case, of course, he can bring 
suit in our State. In most of the cases the skipper would have to go 
to some other State to bring suit. 

Senator Newlands. Why is that? 

Mr. Burr. Especially now, when the Supreme Court says that the 
initial line is not responsible for safe and prompt delivery; that the 
loss must be placed upon the carrier that damaged or lost tne freight. 
A Florida man may have to go to Illinois to sue, and these shippers 
will not do that. \Ve have found in our hearings that shippers are 
loath to make statements. Not lon^ ago a gentleman said to me: 
*' When I get ready to go out of business I will answer the questions 
that you gentlemen ask." 

Senator Dolliver. Do you expect us to provide machinery for the 
collection of claims of that sort? 

Mr. Burr. No; but we want a law that will empower some commis- 
sion with authority to take up such cases. The Interstate Commerce 
Commission can not handle such cases at all. We want a law that the 
shipper will feel affords him protection, one that will give him some 
place to go to secure his rights without being trampled upon. 

Senator Carmack. You say that part of the trouble arises from the 
fact that the shipper of goods will not make complaint. How are you 
going to remedy that trouble? 

Mr. Burr. They are afraid to make complaint, because they realize 
that the law is defective and that nothing will come of complaint except 
that they may suffer from some discrimination in the future. 

Mr. Carmack. You think that they would not fear if there was an 
adequate remedy ? 

Mr. Burr. No, sir. 

The Chairman. This trouble about delay or destruction of freight 
miffht occur under a high rate as well as under a low, might it not? 

Mr. Burr. Yes, sir; that part of it might, but I was only answering 
the question the gentleman asked me. 

The Chairman. The courts are open for that purpose. But I want 
to ask you this question. How are these cars delayed? Are they side- 
tracked ? 

Mr. Burr. We have on investigation found that they do sidetrack 
them. 
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The Chairman. But the railroaclH would not want to nidetrack a car 
of veg^etables and fruits from Florida, would they'll There in no com- 
petition on that class of freight, is there i 

Mr. Burr. 1 think in a great man}' cases the roads have not pro- 
vided themselves with a sufficient amount of rolling stock to move such 
freight. 

The Chairman. I can understand, Mr. Connnissioner, how a railroad 
might want to favor this or that one shipper, as, for instance, they 
might want to sidetrack coal or iron ore, but I can not understand why 
they should want to sidetrack a carload of fruit, because there is no 
competition there. They want all the business they can possibly get. 

Mr. Burr. They realize that they have the business, but once it is 
put on their track they will get their freight on it anyhow. 

Senator Dolliver. They will not if they lose it. 

Senator Carmack. I do not suppose they do that very frequently. 

The Chairman. The courts are open for them; but there is an acute 
({uestion that does not apply to your State, where a railroad might be 
interested in a particular produ(;t and want to prefer it or its friends 
to another competing proclucer. As I say, coal might be side tracked. 
They could side track 200 cars of coal on its way to Chicago; but 1 can 
not understand a complaint in regard to fruit, because there is no com- 
petition. The railroads want every car out of your country that they 
can get, as well as out of California, with fruits. 

Senator Cullom. I did not come in in time to hear the beginning of 
your statement. What is the greatest ground of complaint by people 
of your State and yourself as a commissioner against the railroads lor 
violating the law^ In what particular do they violate the law? 

Mr. Burr. There is discrimination — that is one thing— and inequal- 
ity of rates to various points. Of course that inequality can not be 
corrected entirely, because conditions govern. 

Senator Culix)m. Where the railroad, apparently with its eyes open, 
violates the Law, in w^hat particular do they violate it, especially in your 
region more than in others 'i 

Mr. Burr. It is ver^' hard for us to catch up with the railroads in 
matters of discrimination — that is, giving a preferred rate to one ship- 
per not given to another — yet we realize that that is going on. 

Senator Cullom. In what way do they exercise that power to pre- 
fer one shipper over another? . . 

Mr. Burr. Where they do not discriminate in rates they discrimi- 
nate against a great many individual shippers in giving all their cars 
for some time to the large shippers and let the little sliippers suffer. 
That we consider is a discrimination. Where they have so many cars 
to provide for a particular commodity to be hauled if they can not 
furnish everybody with cars they ought to divide them up. But as it 
is the big snipper invariably gets all he wants, while the small one 
does not. We believe that in some cases the large shippers of lumber 
and other freight of gi'eat tonnage get a better rate than some of the 
small shippers of the same commodity. 

Senator Cullom. You are a commissioner of railroads and are 
familiar with your own State laws as well as with the statutes of the 
United States. In what particular do you want the law amended now 
so as to give greater protection to the people? 

Mr. BuBR. We want the Interstate Commerce Commission given 
the rate-making power; that is, upon complaint of an unjust rate, to 
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substitute, after full hearing and investigation, such rate as they 
believe is just and right. 

Senator Cullom. i ou think that absolute pdwer should be given to 
the Interstate Commerce Commission to make rates upon complaint? 

Mr. Burr. Yes, sir. 

Senator Cullom. You are not asking a general ratei^ 

Mr. Burr. No, sir. 

Senator Cullom. But only where a complaint is made in a particular 
case? 

Mr. Burr. Yes, sir. 

Senator Cullom. Do you think the power ought to be given that 
Commission without any other safeguard to the people ? For instance, 
if they should make a wrong rate, should the coui'ts have the right to 
take that up and review it? What do you think about that? 

Mr. Burr. If they make a wrong rate, they have the power and 
authority to readjust that upon complaint; that is, they can rehear 
that case. We ask for rehearings for them. We do not take very 
much to the idea of this court proposition. We believe we have courts 
a plenty. All the courts of tne country are open to the railroads. If 
the Commission undertakes to do an unjust thing the Commission can 
be enjoined and the courts can determine it. No court will delay 
matters long. 

The Chairman. Is not the question of discrimination you speak of 
covered by the present law effectively ? If it can be shown, under the 
law of 1903, that a railroad is discriminating in favor of one firm or 
one locality as against another, is not that a positive violation of that 
act? 

Mr. Burr. I am not a lawyer and I will not undertake to answer 
that question definitely. But I am taking too much time, because I 
want to give an opportunity to the other members of the committee 
to say something. 

There is one other point, however, that I want to cover first, and 
that is that whatever law you gentlemen think best to pass, we ask 
that it be strong enough in one particular, and that is to cover what is 
called the long and short haul. That is one of the things that we suf- 
fer from in Florida and in many other States very materially. For 
instance, in our State the rate is made by taking the rate from a west- 
ern point to the base point in Florida — ^Jacksonville being the main 
point — and taking the other charge from the initial point to the base 
point, Jacksonville, on shipments to intermediate points closer to the 
point of shipment, and then the local rate from Jacksonville back to 
the initial point is added in order to determine the rate from the point 
of shipment to the intermediate point. 

The Chairman. That is against the law as it stands to-day. 

Mr. Burr. We have been informed that it can not be handled undei 
the fourth section as it stands. 

The Chairman. That is the Cullom law, and we put that in ther< 
after a great debate. 

Mr. Burr. While we have not brought a case ourselves, we har^ 
been informed that we can not remedy it. We do not mean to sa»^ 
that the shorter distance could have at all times the same proportionate 
rate applying to the longer distance to the base point, because wate 
competition is something that will make that a very low rate; but W 
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do believe that it is rather unjust to charge the throuf^h rates plus a 
very high local rate for these intermediate stations. They also dis- 
criminate between stations. For instance, take a station 150 miles, and 
a rate is made for that which applies to all the intermediate points. 
A station 150 miles from the base point will be charged a greater rate 
than is charged a station nearer to the base point, and that is discrim- 
inative against the nearer point. 

Senator Foster. You have studied the Quarles-Cooper bill^ 

Mr. Burr. 1 have read it over; just glanced througn it. 

Senator Foster. Do you indorse that bill 'i 

Mr. Burr. We do not take up any particular bill. We simply take 
the particular position that we want legislation that will adequatelv 
remedy this evil. We do not undertake to say what particular bill 
pending before Congress should be passed. But I do not believe that 
the Quarles-Cooper bill or the amended Cooper bill — the one intro- 
duced at the third session — is hardlj'^ strong enough. 

Senator Foster. You believe that conferring the rate-making power 
upon the Interstate Commerce Commission wHl remedv the evils vou 
complain of, do you? 

Mr. Burr. I think it will largely do so; yes. 

Senator Foster. Is that the only thing you ask? 

Mr. Burr. That and the prevention of discriminations. 

Senator Foster. The law is pretty comprehensive now in regard to 
that, is it not? 

Mr. Burr. It is an evil that is pretty hard to remedy, anyhow. 

Senator Newij^nds. I would like to make an inquiry before the com- 
missioner takes his seat, and that is, whether we can not continue this 
session to-morrow. We have here two other gentlemen, members of 
this committee appointed by the National Association of Railway Com- 
missioners, and it seems to me that we can have no more important 
testimony than that of these gentlemen. 80 far as I am concerned I 
am bent on one line of inquiry, and that is the question of simplifying 
the railway system of the country. 

Senator Dolliver. That has not yet been before the committee. 

Senator Newlands. If it is not 1 will get a resolution before the 
committee. Now we find, with reference to the Louisville and Nash- 
ville road operating in the State of Florida, that it is or^nized under 
the laws of Kentucky. No one knows how the Louisville and Nash- 
ville Railway operates these different roads in the different States, and 
I say the very confusion and complexity of the railway system of the 
country absolutely prevents any scientific adjustment of the rate ques- 
tion 01 the country. It seems to me a very pertinent inquiry as to 
how these large corporations are operating the railroads in the State 
of Florida. We are told that there is a Seaboard Air Line, and I 
would like to know something about the organization of that road. 

Senator Kean. You will find it all in Poor's Manual. 

Senator Newlands. But I want it here. I want to ask whether we 
can not continue these hearings. I move that we have a hearing 
^ morrow. 

The Chairman. That is a matter that will have to be settled by the 
committee. Let us hear these people now. 

Senator Newlands. I want to ask some questions, but I do not want 
to take up time to the exclusion of others. 

D A p — 05 i 
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The Chairman. Any motion you have to make will have to be con- 
sidered by the committee, but 1 suggest that we ought not to stop in 
the middle of a hearing in order to put a motion. Let that wait until 
the doors are closed. 

Senator Newlands. Then there in nothing left for me to do but to 
continue to question the commissioner, unless the committee is of opin- 
ion that the examination should close. 

The Chairman. The matter now pending is the consideration of the 
Quarles-Cooper bill, and we have allowea the widest latitude to the 
Senator from Nevada, as well as to other Senators, to ask questions. 
1 do not want to limit inquiry, but, as the Senator from Iowa (Mr. Dol- 
liver) has suggested, it is not quite pertinent. 

Senator Carmack. All the questions that have been asked have been 
pertinent. 

The Chairman. Thev have not been pertinent to this paiticular 
question, but Senators Kave all been given the widest latitucfe. 

Senator Newlands. I think the}^ have been pertinent. 

The Chairman. We have allowed outside matters. But 1 have no 
disposition to limit the Senator in asking any questions that he thinks 
ought to be asked. 

Senator Newlands. Then I w ill go on with my examination of this 
commissioner, and then we can afterwards determine as to whether we 
can hear the other gentlemen. 

The Chairman. Yes; and if there is not sufficient time to-davwe 
shall have to have another hearing. 

Mr. Burr. We would like to have it understood here that we want 
to answer all the questions that you gentleman ask us that we are capa- 
ble of answering, but we have been actually waiting here a week for 
this hearing. 

Senator Clapp. Mr. Staples advises me that he can not staj" over. 
1 suggest that we hear Mr. Staples now, and then hear these other 
gentlemen afterwards. 

Mr. Burr. I desire to state that I shall be compelled to leave 
to-night, in order to go back to my State to participate in the hear- 
ings of my commission. I do not like to take up all the time from 
ni}^ colleagues. 

The Chairman. We are perfectly willing to hear all these gentle- 
men. What Mr. Burr has said is ver}' instructive. If all the gentle- 
men can not be heard now I am willing: to fix a future dav when they 
can return. 

Senator Newlands. I suggest an executive session, and that we ask 
permission of the Senate to hold sittings in this investigation during 
the time of the sessions of the Senate. 

The Chairman. I think we can do that now if we want to. 

Mr. Burr. There is a good deal 1 would like to say, but I should 
like to defer now to Mr. Staples, of Minnesota. 

STATEMENT OF S. H. COWAN. 

The Chairman. Mr. Cowan, you may state to the committee yo^^ 
name, occupation, place of residence, and whom you represent. 

Mr. Cowan. Mj name is S. H. Cowan. I reside at Fort Worth. 
Tex. My occupation is that of attorney at law. I am the attorney^ 
of the Texas Cattle Eaisers' Association and the Cattle Growers 
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Interstate Committee. These respective organizations represent all 
the men en^ged in the cattle business in the range country west of 
the Missouri Siver. I am employed and paid by them to represent 
them not as a lobbyist, but to place matters oefore committees of Con- 
gress as they should be. These organizations I represent as attorney 
desire to secure some relief against what they believe to be unreason- 
able exactions in some instances, and in other cases relief from dis- 
criminatory freight rates in the shipment of live stock from the south- 
western range territory to the markets and to the great pastures of 
the Northwest. 
The Chairman. What extent of territory do these ranges cover? 
Mr. Cowan. The entire country west of Missouri River and east of 
the Rocky Mountains and between the British line on the north and 
the Gulf on the south. 

The Chairman. Unless you refer to it further along in the course 
of your argument, will you please state here what railroads you refer 
to? 

Mr. Cowan. I refer in my argument to all the railroads in that re- 
gion — ^that is, all the trunk lines — though, I believe, there is very little 
complaint made in regard to the Northern Pacific and the Great North- 
em. Their rates remain about as they have been for fifteen years. 
They have been content to participate in the increased prosperity of 
the country with its increased tonnage and business. The southwest- 
em lines have received the benefit ox that increase, but they have not 
been content with the increased business in tonnage. The Southwest- 
em Trafiic Committee, or Tariff Committee — I forget the exact name — 
in their meeting at St. Louis agreed upon advanced rates, so that we 
pay to-day a higher rate for the transportation of live stock from that 
entire territory to market and to the northern pasturage than we have 
ever paid since the Interstate Commerce Commission nas had charge 
of the tariffs. 

The Chairman. I do not want to interrupt you, but will you please 
state what roads those are ? 

Mr. Cowan. It will not interrupt me at all. The systems of rail- 
roads which are concerned in this matter are, generally speaking, the 
Gould lines (which include the Iron Mountain and Southern, the 
Missoiiri, Kansas and Texas, the Texas and Pacific, and the St. Louis 
and Southwestern) and the International and Great Northern; the 
Santa Fe lines, all operating under the general name of Santa Fe; 
the Gulf and Colorado, and the Santa Fe and Pacific. We are not 
much concerned in the Santa Fe and Pacific, as it is all one, because 
the Santa Fe owns the stock and generally the bonds. I will file a 
statement giving the names of all these roads, some of which I can 
not recall now. 

The Chairman. But the Santa Fe system is in this territory, as I 
understand ? 
Mr. Cowan. Yes. 

The Chairman. Any other systems ? 
Mr. Cowan. The Rock Island and the Frisco. 
The Chairman. That is in the Rock Island ? 

Mr. Cowan. It is not really a part of the Rock Island system, as I 
understand. Then there are the Union Pacific, the Milwaukee and 
St. Paul, Chicago and Northwestern, the Burlington lines, the Great 
Western, and the Chicago and Alton. I Tvegl^cl^dL lo x^l'^wXaq^ \^^ 
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Wabash in connection with the Gould lines. That is part of that 
system. Then the Colorado and Southern, and. of course, the terri- 
torj- of the various Texas lines. The Southern Pacific lines are con- 
cerned in this matter and half a dozen little companies in Texas. 

The Chairjiax. And the Southern Pacific system? 

Hr. Cowan. Yes; the Southern Pacific system in the South. 

Senator Newlands. As I understand, each one of these systems 
embraces a number of railroads. Is that the case ? 

Mr. Cowan. Yes. T could give you the details, but it would take a 
good deal of time. 

Senator Xewlanus. I Avish you would give the details, to be em- 
bodied in your statement. 

Mr. Cowan. I will file it here. I can get a copy of the southwest- 
ern tariff in the Southwest. 

Senator Newlands. In that connection give the name of each sys- 
tem and under it the names of the constituent companies. 

Mr. Cowan. I will furnish them according t«) the best information 
I have. 

The Chairman. You may proceed. 

Mr. Cowan. I shall not have time to give the committee the many 
reasons which, we believe, call for some relief, whereby an ordinary 
shipper by railroad ought to have his petition for relief referred to 
ftie decision of some body of arbitration, where the question can be set- 
tled speedily and without expense to the shipper as nearly as pos- 
sible. 

It happens that a few organiBations like the Texas Cattle Kaisers' 
Association and others I might mention are able to employ attor- 
neys and prosecute cases and pay large expenses ; but it requires a 
considerable period of time, as I know by experience, before a final 
decision can be reached, and in the meantime a complete change of 
officers of those associations may occur. But ordinarily a shipper 
who does not belong to those associations finds it perfectly impossible 
even to begin to ascertain what his rights are and what remedies 
he may have. It would involve the expenditure of much money and 
take a long time to pursue litigation with several railroads in order 
to determine what is a reasonable rate. I say, after an experience of 
some years in connection with this matter, trying cases before the 
Interstate Commerce Commission and carrying them through the 
courts, that it is my opinion, which will be borne out by an exam- 
ination that any one of the Senators here may make, that a remedy 
which does not provide that the Government shall undertake the 
prosecution of these matters on behalf of the shippers is a remedy 
which will not reach the powerful railroads concerned, and the 
ordinary shipper of a few carloads is left out in the cold imless 
some large organization will undertake the expense. 

The Chaikman. The Interstate Commerce Commission, under the 
existing law, has the power to initiate proceedings. 

Mr. Cowan. Yes. 

The Chairman. And the Government bears the entire expense. 
as I understand. 

Mr. Cowan. Xo, sir. 

The Chairman. It does not? 
Mr. Cbw-iN". A^o, sir. 
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The Chairman. It does in the case of discrimination of various 
kinds. 

Mr. Cowan. No ; I will explain that to the committee, as I happen 
to be familiar with it. 

The Chairman. It seems to nie that we tried to deal with that 
very question in the act of 1903, and that in that act we provided 
that a case could be initiated by the Commission and would be prose- 
cuted at the expense of the Government to secure relief. 

Mr. Cowan. To secure what relief? Against what exactions? 

The Chairman. Against discriminations, rebates, unjust advan- 
tages and practices — everything of that sort. It seems to me that we 
made as strong a law as could oe written. 

Mr. Cowan. Neither the attorneys appearing before the Commis- 
sion nor the Commission itself so understand it. 

Senator Dollivbr. Section 3 of the act of 1903 provides : 

That wheoever the Interstate Ck)mmerce Ck)mmission shaU have reasonable 
ground for belief that any common carrier is engaged in the carriage of passen- 
gers or freight traffic between given points at less than the published rates on 
file, or is conmiitting any discriminations forbidden by law, a petition may be pre- 
sented alleging such facts to the circuit court of the United States sitting in 
equity having jurisdiction. 

Mr. Cowan. I understand exactly. 

Senator Newlands. That does not apply to unreasonable rates. 

Mr. Cowan. It reaches the very points where communities or 
merchants will be benefited, but not the points with respect to ship- 
ments of grain, cotton, lumber, live stock, and the various farm prod- 
ucts of the country. They are absolutely untouched by the act, for 
the reason that what they are after is not so much discriminations as 
it is with respect to the amount they are paying. 

Mr. Chairman. That is, the rates. 

Mr. Cowan. That involves the question of what are reasonable 
rates. Doubtless, had the matter been called to the attention of the 
committee when the law was written, that word " reasonable " might 
have been given such an interpretation or so changed as that the Com- 
mission would have had power to investigate. 

The Chairman. Your point is as to the word " reasonableness " 
m connection with rebates and discriminations covered by the law. 
Your point is that they are not making reasonable rates? 

Mr. Cowan. That is it exactly. 

The Chairman. You think the rates are too high ? 

Mr. Cowan. Yes, sir. 

Senator Newlands. In that connection, if we were to amend that 
section 3 by providing that the Interstate Commerce Commission 
should act by petition to the circuit court of the United States where 
a rate was claimed to be unreasonable, then this section would cover 
your requirements ? 

Mr. Cowan. No, sir. 

Senator Newi^nds. What amendment to section 3 would you sug- 
gest as necessary ? 

Mr. Cowan. It would be impossible to answer that question so as 

to tell exactly how it ought to be amended. I would first have to 

know the precise wording of the particular law. I could do it by 

sitting down and taking my time. But let me call your attention 
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to the fact that there is no power in this countiy to-day whereby 
anybody may determine what shall be a reasonable rate for the future. 
The question is, in the first instance, whether .such a power shall be 
conferred upon anybody. If it is not conferred upon anybody, then 
the power of the court is simply the power existing at common law, 
because at common law, as decided by the Supreme Court of the United 
States in the Call Publishing Company case, anyone has the right to go 
into a State court and recover by charging and proving undue prefer- 
ences or unreasonable rates or discriminations. It needs no act of 
Congress for that. It matters not if it be an interstate shipper in 
your own home town, a State court has the right to entertain juris- 
diction, although it may be a matter of interstate commerce. That 
jurisdiction of a State court to give damages is as complete under the 
common law, in all probability, as Congress could make it. 

Senator Foster. If it does not break into the line of your argu- 
ment too much, I would like to hear you on this point: How, in your 
judgment, is such power to be conferred, and does the necessity exist? 

Mr. Cowan. I answer both in the affirmative. 

Senator Foster. As to the reasons why such power should be con- 
ferred, what do you say? 

Mr. Cowan. The reasons can be better explained by illustrating 
examples, because it is by reason of the existing details and facts that 
you reach your judgment upon which you shall base the passage of 
any law. Take, for example, the shipment of cattle from Amarilla, 
Tex., to different points in Wyoming and Montana. It has been the 
custom of the people in those States to carry on the business of fat- 
tening and finishing the cattle for market by putting them on pas- 
tures in those States. But they are not breeding States. Cattle 
breeding is carried on in Texas and New Mexico. After they are . 
fattened they are sent to the Chicago market. That is an extensive 
business, and there have been some 400,000 head of cattle shipped in 
that way in the last two or three years. When we had the trail and 
the cattle were driven, the railroads thought it profitable to transport 
them at $55 per car. But the settlement of the country and closing 
of the trail destroyed that competition, and so from time to time the 
railroads have advanced the freight rates, so that to-day the rate is 
$100 per car, for which they were glad at one time to accept $70 per 
ear, and are even undertaking to pay rebates to get business. 

Senator Newlands. I thought you said the original charge was $55 
per car ? 

Mr. Cowan. I said the rate had once been $55, but they have been 
taking that business for a long time at $70. 

Senator Dolliver. Can you give us the dates? 

Mr. Cowan. I can not give the precise dates. That $55 rate, how- 
ever, was in force only one year. Then it was $65, then $70, and has 
been advanced gradually to $100 ; and to-day a representative of th© 
Santa Fe and the Colorado Southern, as has been proven by the testi- 
monv of witnesses before the Interstate Commerce Commission in our 
case before them, has agreed that they will not solicit any business. 
They have agreed to allow each other absolutely a part of the rate for 
the circuit from Amarilla within a certain distance; that is, if the 
shipment is made by the Santa Fe to go not more than, say, 15 miles 
the Santa Fe will carry it over and deliver it to the Colorado South- 
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ern, getting $22 per car, the Colorado Southern talcing the balance 
of the rate. 

Senator Dolliver. AVhat is the point of destination ? 
Sir. Cowan. Say, Morecrof t, AVj'^o., and Billings, Mont. There are 
various delivering points in that country. 

Senator Dolliver. Is the rate the same to all of them ? 

Mr. Cowan. No ; the rates are the same from any point in that cir- 
cuit. I mention that to show you that it is only by agreement that 
such things can exist. If they were competing" with each other, as 
they did when rates were lower, the competition would bring the 
lower rate. 

The Chairman. Could not the courts enjoin against that very prac- 
tice? It seems to me that is provided for in the Sherman antitrust 
law. The Sherman law says '* any agreements." Why could not 
that be reached under the Sherman law ? It seems to me that pro- 
ceedings could be had to stop that. 

Mr. Cowan. If the Attorney-General will bring suit, we will fur- 
nish liim the testimony. 

The Chairman. Can not the district attorney proceed of his own 
motion ? 

Mr. Cowan. But the Interstate Coinmerce Commission has no au- 
thoritv to enforce the Sherman antitrust act. 

The Chairman. The law refers to any practice whatever. 

Mr. Cowan. With respect to these side issues, as to what ought to 
be done, it would be rather profitless for me to talk about them. Per- 
haps I had better pursue my argument, especially as to proposed 
amendments to the act. 

There is another competition in that part of the country with 
respect to the matter of rates — the comiDetition with respect to 
securing business. The southwestern tariff committee passes upon 
every advance of rate made. No reduction on any sort of commodity 
is made without being considered by that committee. They say it 
exists for the 'purpose of cheaply publishing the schedules of rates. 
As a matter of fact it exists for the purpose of being able to agree 
upon rates. T believe that railroad companies ought to have the 
right, by their traffic associations, as they had previous to the deci- 
sion of the joint traffic cases, to agree upon what should be a proper 
rate; but I do not believe that they ought to be permitted to do that 
without having some governmental regulation that shall first pass 
upon the contract by which they enter into such an agreement. I 
beUeve that the governmental authority should pass upon the rates, 
first giving an opportunity to the shipper to determine whether the 
rates agreed upon are reasonable, and providing that that deter- 
mination may be reviewed at any time when there has been a change 
of circumstances and conditions sufficient to warrant it. In other 
^ords, I am perfectly willing that the railroads shall have the power 
to prevent one railroad from destroying another, and that involves 
the ultimate levying of the difference in rates upon the public. 

Senator Newlands. What is the organization of this tariff com- 
luittee you speak of? Is it composed of traffic managers? 

Mr. Cowan. It is composed of representatives of about 60 railroad 
hnes. They have an office in St. Louis, a secretary, and half a dozen 
rate clerks, but they deny that they have anv minutes of their pro- 
ceedings. 
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Senator Newlands. Tliev fix the rates, do they? 

Mr. Cowan. They say aWlutely they do not, but they admit that 
they confer together, and it so happens that when one road publishes 
its rates on one day the other roads publish the same rates on the 
same day. So that is but a toying with words. The cattle rates 
in our country liave been advanced by that committee. When an 
advance was made to the first of 1900 the Cattle Raisers' Association 
of Texas objected to it and asked a conference with the conunittee. 
We had a confei-ence with them, and met on June 17, 1 think, in their 
office at St. Louis. We there laid before them the facts which 
showed that they ought not to have advanced these rates, for they 
were hauling traffic from various points in Colorado at 5 to 8 cente 
per hundred pounds lower than from Texas under substantially simi- 
lar circumstances and conditions. Because they had not advanced 
these rates in Colorado, Wyoming, and throughout the entire North- 
west, because their traffic committee was not so constructed as to 
represent those lines operating in the Southwest, they decided againat 
us. We prepared a statement for them, and paid $300 for the 
statement. 

The Chairman. Were tljose the Gould lines? 

Mr. Cowan-. The Santa Fe and Rock Island. 

The Chairman. What was the percentagt; of advitfico in those 
freight rates — ^how much over the old j*ates? 
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Senator Dolliver. What effect did competition have under the act 
f Confess which required the rates to be made public ? 

Mr. Cowan. It did not have much eflfect, ana had the railroads 
beyed the law it would have prevented competition, except such 
ompetition as comes in this way: I have 100,000 tons to ship; I 
3t the railroad company know it ; they can put into effect and pub- 
ish a reduced rate; then I make the shipment at that reduced rate, 
nd before the other roads become aware of the reduced rate so as 

take action about it my haul is completed; then the old rates 
re put back. They tell me that is done all over the United States. 
'. don't know whether that is true or not. I don't know much about 
mything but cattle. The reason for an amendment to the act is 
he fact that competition has disappeared. 

The Chairman. Competition has disappeared by reason of agree- 
ments? 

Mr. Cowan. Yes, sir; and I can refer to cases on file before the 
Interstate Commerce Commission for proof of that. That being 
so, somebody ought to be able to determine, where the shipper must 
patronize a "railroad, how much the railroad shall charge. 

The Chairman. I am sorry to interrupt you, Mr. Cowan, but this 
point is very important. Ijet me read to you the first section of 
the Sherman Act : 

Every contract, combination in tlie form of tnist or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several States, or with 
foreign natiofis, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such c^omblnation or conspiracy 
shall be deemed guilty of a misdemeanor, and. on conviction thereof, shall 
be punished by a fine not exceeding $5,000. or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the court. 

llr. CowAN. In the circuit court ? 

The Chairman. In any district court. That is the law of the 
land. 

Mr. Co WAN. Are you certain that a circuit court of the United 
States can charge a grand jury and the grand jury find an 
indictment ? 

The Chairman. A district court of the United States can, and 
a United States attorney can go ahead to-morrow and put these 
people in jail. 

Mr. Cowan. I thought the Attorney-General determined whether 
or not prosecutions were to be had. 

The Chairman. I do not think the Attorney-General determines 
that. 

Senator Carmack. As a matter of fact the district attorney acts 
under the direction of the Attorney-General. 

Senator Dolliver. He does in the ordinary criminal cases. 

Mr. Cowan. I am informed that the Department of Justice de- 
termines for itself whether there is to be prosecution. However, I 
• did not intend to go into any argument about that. 

1 Senator Carmack. It is true, as a matter of fact. 
The Chairman. You take the position that the law is not enforced 

because the order to enforce it must emanate from the Attorney- 
General? 

Mr. Cowan. I do not want to take that position. 

The Chairman. Then please state what your position is. 
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Mr. Cowan. I am not here to take any position with respect to the 
Shennan Act. I said I had been informed that only the Attorney- 
General could direct prosecutions under the Sherman antitrust act 
I have not examined it to ascertain just how that is, and I should 
not want to state something I know nothing about. 

If it is the desire of Congress that the shippers of this country 
shall have an absolute remeay and be able to aetermine what thev 
shall paj in the future for service performed, by a rate which k 
necessarily a monopoly as regards the business of that shipper, it 
is an easy matter to do it. It can be done in 200 words. 

Senator Dolli\'er. Has your association ever filed before the Inter- 
state Commerce Commission a complaint that those rates were exor- 
bitant and unreasonable ? 

Mr. Cowan. We certainly have. 

Senator Dollr-er. Did you ever get a finding from the Commis- 
sion? 

Mr. Cowan. We never brought a suit until last February, and we 
proceeded to take testimony in April at Fort Worth. 

Senator Dolliver. There has been no decision rendered ? 

Mr. Cowan. No ; that would have been impossible. Again, in 
June we had a hearing for about a week at St. Louis, in September 
at Denver for a week, in November at Chicago for a week, and closed 
the hearings at Fort Worth in December. I suppose if all the tes- 
timonv were written out there would be 20,000 pages of typewriting, 
and if it ever came to the point where the complainant must take an 
appeal the cost of the printing alone, if he had it to pay, would be 
equivalent to a denial oi justice. That is the reason why, if the Gov- 
ernment does not initiate prosecutions in such cases, the consequence 
of these delays will be that the railroads will do as they please. 

Senator Dolli\^r. How long a time elapsed after the nling of your 
complaint? 

Mr. Cowan. We filed that complaint in February of last year. 

Senator Dolliver. So the case has been pending a year? 

Mr. Cowan. Yes, sir ; and it could not have been tried more quickly. 
We brought witnesses for a thousand miles. 

Senator Dolliver. It seems to me that the question whether $100 
was a reasonable rate from Texas to South Dakota could be tried in 
less than year. 

Mr. Cowan. Oh, yes, I suppose it could; but when it involves all 
the rates in the State of Texas, in southwestern Kansas, in Colorado 
and Arizona, from various points to Wyoming and to market, under 
various conditions, you can see that the task is not a small one. The 
railroads themselves occupied a whole week in taking testimony in 
Chicago. I tell you. Senators, that those who have not investigated 
the requirements to ascertain what is a reasonable rate have no idea 
of the size of the task before yoii. You find out that you have to hear 
so much testimony. How would you start out to determine whether 
a rate is reasonable? What are the elements of reasonableness? To 
arrive at an ultimate intelligent' judgment you must reason from die- 
tails. The Supreme Court says that any calculation as to reasonable- 
ness of rates must be based on the fair value of the property. How 
are you to determine the value of a railroad? By what its stocks 
and bonds sell for? If so, the very rate itself, which makes the earn- 



mgs of the roHd, would inci-ense the value, 3o that the higher the 
rate the higher tlio vuliio, aud Ibo higher the value the greatar is the 
bssis of earniugs. How are you to undertake to iletermine what sort 
of a return a railroad is eutillod ti>? Is it thi- rale of interest pro- 
rided by the laws of the State? l:^ that a fair i-etum to be expected 
by a reasonable man for his large inyeaUnent in a railroad ^ What is 
Ihe percentage? The Supreme Court says that a railroad is not en- 
titled to earn mereJy for the purpose of paying dividends, operating 
ispcnses, interest, and fixed charges, without regard to the rights of 
^B public. It says all things which a reasonable man would take 
into consideration, having in view the iiileiijsts of the niri-ier. the 
hiterests of the public, and some other inlereats which I forget 

Gow 

Senator Newlakds. The interests of the shipper* 
Mr. Cowan. The interests of the shipper; yea— that all those tilings 
iall be considered. The questions are absolutely as broad as the sub- 
ect of logic. It is simply oy a method of-approximatiou from uncer- 
am and undefined premises that a decision can be arrived at, and 
tbose are tJie factors on which you base it. Vahies of properties are 
Jue«tions that are to be dete.rniined largely by what the railroads can 
6Hrn, which is determined by the rate to be charged ; and if tliey can 
charge in proportion, by an unjust syirteni of pfling one thing upon 
inotEer, tljey can increase the rates as liigh an they pleaae- 
Scnatior Newlands. And increase the value as much as they please ? 
Mr. Cowan. Increase the value as high as they please. It is the 
Most difficult subject that has ever conrpont«d the American people, 
Ihis matter of railway rales, and in deUirmining what ought to bi: 
ione it sliould be considered with great caution and good ludgment. 
Tbtit answers the question as to why you can not try these cases 
juickly. The railroad companies are represented by Judge Bnxter, 
jf Tenne&iee, said to lie the most profound lawyer on interstate com- 
merce law in the United States — some of you know him- — - 
Senator Carmauk. I know him vi}iy well. 

Mr. Cowan. He is a man of great ability and a very lovable man. 
ttehas represented them in their defense, and I have undertaken to 
ttpltsent tlie complainants in mv weak way. We have not tried tv 
lUtin useless testimony, and we fiave not wasted time. Of cour^ we 
»i] to conform our engagements to other cases I>efore the Commi-ision. 
ithas a thousand other cases to be looked after. You can readily see 
bat it is impossible for any conunission to try all these cases speedily, 
leoause each complainant claims the preference. 
Senator Newianrs. It is claimed that this task is so big that we 
lught not tn intrust it to any commission whatever. What do you 
By? 
Mr. CoWAK. Are you going to inti-ust it to the traffic man? Every 
ime he wants more money he can reach into the pockets of the 
hipper and take it. It has act to be intrusted to somebody. That 
8 ail imperative demand, u is growing, and will keep growing, 
md pubbc opinion will absolutely overwlielm Congress to the end 
hat some reasonable- regulation be made, some relief given to the 
Xople to protect them from the railroads. The traffic men have 
aid at all our meetings "AVe itre willing to be fair; the difficulty is 
Ihat we can not agree upon what is tair." They say " You can 
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adjust these matters by coming to us," We go to them and they say 
" Your rate is already too low," Kvery traffic man of every wasteni 
road has testified that our live-stock rates are too low. It they are 
too low thev should be advanced, and they will advance them the 
first time they get an opportunity. They have testified that the 
reason they have not is the fact that not al! the lines will agree to it. 

But I can produce the testimony now as to the point at which the 
law should he amended. I have departed so far from the line of 
argument I expected to pursue that T can give it to you. If you 
desire to give a i-emedy to the people by amending section 15 of the 

Senator Foster. What act ? 

Mr. Cowan. The present interstate-connnerce act. I would sim- 
ply add to section IS. page 15, of the act of 18ST, provisions, not in 
these exact words, but m substance: 

It sball be the dnty of the Commission, by Its order, to flx a proper rate or 
charge, or any part thereof, whetlier joint or single, lor receiving, transporttng, 
or deltvei'ing freight or passengers, or in connection therewith, as interstate or 
foreign transportation : and if found to be mijust, unreasonable, or unduly 
preCei'cntiul or dlscriuilnntory, such liniiiiig shall become part of the Commie- 
slon's order and effective In thirty days. And any carrier failing to obey the 
lawful order of the CommisBlon, flxini; any rate or charge, shall be subject to n 
flue of $5,000 pel- day for each day's violation thereof, to be recovered at the anit 
of the Commisslou In any circuit court of the United States, wliere the carrier 
has an agent, or where such violation may have occurred, such damages to be 
I'wnvered for the United States aud paid into lt« Treasury. 

I may not have given it just in the way it should appear, but I will 
undertake to write thai out and hand it to the stenographer. I do 
not say you shall do tliat upon complaint before the Commission. I 
do not base it upon the condition precedent of complaint. 

The answer ma.v at once be made, " Well, you propose to give the 
Commission the power, of its own motion, to fix rates." Certainlj'. 
If you give the Commission power at all, great and important as it is, 

Crovide the machinery for carrying out the purpose of the enactment, 
ut do not let that power rest upon the mere accident that some indi- 
vidual may make a complaint. Why should a mere complaint bring 
into operation the ])ower of the Commission? Take an example tike 
this, which has happened: All the roads advanced rates on grain 
from Chicago to New York 2 or 3 cents per hundredweight about 
three years ago. The Commission instituted an inquiry of its own 
motion. Whv not? The courts say that the presumption is that 
when one roaS has been long in existence that isjground for supposing 
the carrier to be reasonable. If the Commission has the power to 
decide, why should it not have the power to say when it shall do so? 
The law already provides that if a complaint is made the Commission 
shall first determine whether or not the rate is reasonable, and for 
that purpose it proceeds to make an investigation. That should be 
the case, and always will be the case. It should not make an investi- 
gation merely because some individual desires it or because some com- 
pany or some comnnniity desires it, but onlv when, in the judgment of 
the Commission, it ought to be done. WTiy should it not exercise 
that judgment m the first instance? It is absolute folly to saj that 
it should be based upon Ihe complaint of some Tom, Dick, or Harrj-. 
.4 man who has not i^ufFercd any injury can make a complaint. A 
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board of trade man can make a complaint. Any mnnicipality can 
make a complaint. Shall the power of the Commission to act be 
determined upon the fact that somebody has made a complaint? It 
seems to me not. 

Take, for example, the advance made by Texas roads on all classes 
of goods and commodities. For ten years it was a certain rate from 
Mississippi points to all points east, to what are known as common 
points. That involves a vast amount of tonnage, but for which those 
railroads leading to the Southwest would absolutely he streaks of 
rust indeed. They advanced from 7 to 20 per cent. When, how, 
and where? Take the St. Ijouis meeting in the joint traffic office, 
where those men admitted it. 1 made the suggestion in New York 
that those men needed more money. 

Senator Newlands. I low many railroads were represented at that 
meeting? 

Mr. Cow AX. There are some 60 railroads in the organization, but 
probably only about 12 or 15 had their representatives there. Mark 
you, most of these little roads have got to take what the others say 
they may have. 

Senator Newlands. How many systems were represented there? 

Mr. Cowan. All these southwestern systems — the Gould system, 
the Missouri, Kansas and Texas, the Santa Fe, the Rock Island — ^all 
the principal systems west of the Missouri and south of Nebraska. 
The Commission said it was an advance which the people did not 
know much about. A man representing the Dallas Commercial Club, 
a man who has been engaged for years in traffic business, a. man or 
considerable ability, testified that it was quite inmiaterial what the 
actual rate was to Dallas — whether $1.30 for first-class goods or $1.37, 
or whether it was 60 cents per hundredweight, provided that if they 
reduced the rates to Dallas they did so to all other towns, and that 
if they did so the wholesale merchants care nothing about it ; that 
when the wholesale merchant sells to the retailer he adds the advance 
rate of freight to the rate at which he sells ; that the retailer always 
adds the increased amount of that charge to his selling price, so that 
the consumer has ultimately to pay it, unless it happens that by fluc- 
tuations of the markets it may h!e otherwise, miy should not the 
Conimission investigate that case? If the Commission is competent 
to pass upon and fix the rate, I say it is fully competent to determine 
when it snail act. It must do so when a complaint is filed. 

Senator Foster. Do I understand you that all these rates should be 
submitted to the Commission before they go into effect ? 

Mr. Cowan. Wherever there is a traffic agreement, I say give the 
railroads the ri^ht to make the traffic agreement, but do not give them 
the right to pool. 

Senator Dolliver. There is v(Ty great prejudice in the public 
mind against that. 

Mr. Cowan. Yes; but there is a greater prejudice against pool- 
ing. Do not rive them the right to pool, because that will destroy 
competition. Do not give the right to pool. But you had as well 
give them the legal right to supervise the acts oi the carriers in 
agreeing upon rates as to permit them to do it secretly without regu- 
lation. 
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The CH.MRMAN. The people call everything in the way of agree- 
ment "pooling." 

"Senator Newlands. There is a distinction, but in the minds of the 
public they are about the same. 

The Chairman. Yes; everj'thing like an agreement which secures 
an increase is looiied upon as pooling. 

Mr. Cowan. That comes from the want of accurate knowledge. 

The Chairman. But that is the prejudice that exists. 

Mr. Cowan. They are going to agree upon rates anyhow. They 
are doing it to-day m violation of the Sherman Act, just as they di3 
before. It was reported in one case that there was an agreement and 
in another that there was a combination, both of which are prohib- 
ited, and I do not know that any good would arise from prosecution 
for that, for the reason that the people still have to pay these higher 
rates and will continue to do so unless the Government can provide 
moans for determining just what is right under the circumstances. 
Shall we continue to pay from $17 to $20 per car on 100,000 carloads 
of live stock from the Northwest to market more than we paid for 
ten years previous to the act without remedy ? 

AVc are undertaking to prescribe a remedy before the CominissioE, 
iuid we hope, if the Commission decides m our favor, to test the 
question whetlier or not the Commission may determine that a giTen 
advance is unreasonable in and of itself, and that the courts can 
enforce such an order. The roads deny that power. We do not 
know what the result will be, but if it is decided in our favor we hope 
to get an adjustment whether you pass the law or not. If you care- 
fully examine this question an5 ascertain what may be done, vou will 
readily see that all you need is simply to give, the power to the exist' 
ing machinery. 

The Chairman. Mr. Cowan, do you think you can conclude youi 
argument in about ten minutes? 

Mr. Cowan. I ask the committee to remain five minutes. 

Senator Newlands. When could yoti be here again? 

Mr. Cowan. If the committee want to hear me to-iiiorrow, oi 
some other time, I shall probably stay over. 

Senator Dolliver. I wish you would. Judge. 

Mr. Cowan. If you want to hear me further, I will stay over. 

Senator Cabmack. I would like to hear you go into this matter 
as fully as you can. 

Mr. Cowan. I have been Uirough the entire detail of it for several 
years. T do not say that boastingly, but it is simply a statement 
of fact. There are very few lawyers who have investigated the 
subject. 

Senator Clapf. I suggest that you reduce to exact language the 
amendment you have proposed. 

Mr. Cowan. I will do so. There may be some other little things 
I Jiall want to speak of. 

The Chairmax. You are a good lawyer, and the committee desire 
that you suggest that amendment and anything else you want to 
say. and let it go in the report of the hearing. 

Senator Sewlanus. Is it the understanding that Judge Cowfui 
will be here to-morrow? 
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The Chairman. At the next meeting, and it is for the committee 
to say when that will be. 

Senator Dolliver. I think we ought to go ahead and get to some 
end of the hearing. Let us proceed to-morrow. 

Mr. Cowan. I will stay here and prepare myself, if the committee 
desire. 

The Chairman. Then, it is understood that we will go on with 
your hearing to-morrow morning at 10.30. 

The committee adjourned. 



Senate Interstate Commerce Committee, 

Saturday^ Jiwiun^y 28^ 1905, 

STATEMENT OF S. H. COWAN— Continued. 

The Chairman. You may proceed with 3'our statement, Judge 
Cowan. 

Mr. CowAX. Mr. Chairman and Senators, there are so many matters 
I could talk about to-da}^ and which would be of interest that it is 
utterly impossible for me to undertake lo cover the whole subject 
under investigation. That would require not only months, but I should 
say years, time, to become thoroughly familiar with the entire situa- 
tion. Many people suppose they are familiar with it who ai*e not. 

Senator Kean. That is certainly the truth. 

Mr. Cowan. Well, I undertake to speak the truth when 1 think it is 
of advantage. [Laughter. J 

Gov. Bob Taylor tells the story of a little boy in Sundav-school, who, 
when called upon to say what the Bible says in regard to a lie, said: 
^'It is a great abomination in the sight of the Lord, but a powerful 
help in time of need." [Laughter. J 

We presented a petition to the Interstate Commerce Commission, in 
February last, in which I set out the complaint of the largest cattle- 
producing section in the world. That complaint w^as printed because 
we had to furnish copies to sixt}" different railroads. 1 drew the com- 
plaint myself. Being largely matters of opinion, I should be willing 
to swear that the opinion is correctly held by those of us who are on 
the side opposite to the carriers in our part of the countr3\ We are 
on the opposite side, 1 will say, with respect to legal matters, not per- 
sonally. The complaint sets out a number of matters which, if the 
committee will permit me to tile as an exhibit with what I have to say, 
it will gain considerable information that we believe to be substantially 
true. If 3^ou will permit me to tile it, it will save me going into some 
I matters. 

[ Senator Dolliver. I think, Mr. Chairman, it ought to be tiled and 
I printed. 

^The Chairman. Let it be tiled as part of Mr. Cowan's statement. 
You can have it put at the end of your statement as an appendix or 
it can be put in right here. 
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Mr. Cowan. I am Hatisfied to have it go in a8 an exhibit to my 6l 
ment. The facta therein Htated, so nearly as 1 know, are true, 
set forth the advances which have been made in the rates since : 
from various centml cattle-shipping points to various markets- 
Louis, Kansas City, and Chicago — showing what the i-ate was in : 
and what it was in 1904, when this petition was filed. 

The complaint referred to is as follows: 

Before the Interstate Commerce Commission. The Cattle Rait 
Association of Texas, complainant, r. the Missouri, Kansas and T( 
Railway Company, and others. 

To the Interstate Commerce Commission : 

1. The Cattle Raisers' Association of Texas, complainant, presi 
this, its petition, in behalf of itself, its members, and others having 
interests, including the shippers of live stock generally, and compi 
of the following-named detendants, to wit : 

The Atchison, Topeka and Santa Fe Railway Company. 

Chicago, Rock Island and Pacific Railwav (Jompany. 

Choctaw, Oklahoma and Gulf Railroad Company. 

Houston and Shrevepoil: Railroad Company. 

Kansas Cit^^ Southern Railway Company. 

Missouri, Kansas and Texas Railway Company. 

The Missouri Pacific Railway Company. 

St. Louis, Iron Mountain and Soutnern Railway Company. 

St. Louis Southwestern Railway Company. 

St. Louis and San Francisco Railroad Company. 

tjnion Pacific Railroad Company. 

Cane Belt Railroad Company. 

Chicago, Rock Island and Gulf Railway Company. 

Chicago, Rock Island and Mexico Railway Company. 

Chicago, Rock Island and Texas Railwav Company. 

Choctew, Oklahoma and Texas Railroacf Company. 

Eastern Texas Railroad Company. 

El Paso and Northeastern Railway Company. 

Fort Worth and Denver City Railway Company. 

Fort Worth and Rio Grande Railway Company. 

Galveston, Harrisburg and San Antonio Railway Company. 

Galveston. Houston and Henderson Railroad Company. 

Galveston, Houston and Northern Railway Company. 

Gulf, Beaumont and Great Northern Railway Company. 

Gulf, Beaumont and Kansas City Railway Company. 

Gulf, Colorado and Santa Fe Railway Company. 

The Gulf and Interstate Railway of Texas. 

Gulf, Western Texas and Pacific Railway Company. 

Houston, East and West Texas Railway Company. 

Houston and Texas Central Railroad Company. 

International and Great Northern Railroad (Jompany. 

Missouri, Kansas and Texas Railway Company of Texas. 

New York, Texas and Mexican Railway Company. 

Paris and Great Northern Railroad Company. 

Pecos Valley and Northeastern Railway Company. 
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Pecos and Northern Texas Railway Compan3\ 

Pecos River Railroad Company. 

Red River, Texas and Southern Railwa}^ Compan3\ 

«San Antonio and Aransas Pass Railway Company. 

San Antonio and Gulf Railroad Company. 

St. Louis, San Francisco and Texas Railway Company. 

St. Louis Southwestern Railway Compan}^ of Texas. 

Texas and New Orleans Railroad Company. 

Texas and Pacific Railway Company. 

Xcxas Central Railroad Company. 

Texas Mexican Railway Company. 

Texas Midland Railroad Company. 

The Colorado and Southern Railway Company. 

The Southern Kansas Railway, of Texas. 

Weatherford Mineral Wells and Northwestern Railway Company. 

Wichita Valley Railway Company. 

Chicago, Burlington and Quincy Railroad Company. 

Chicago and Northwestern Railway Company. 

Chicago and Alton Railway Company. 

Chicago Great Western Railway Company. 

Chicago and Eastern Illinois Railroad Company. 

Chicago, Milwaukee and St. Paul Railway Company. 

Illinois Central Railroad Company. 

Wabash Railroad Company. 

And so complaining, represents: 

2. That the Cattle Raisers' Association of Texas is a voluntary asso 
ciation and organization of persons, firms, and corporations, consisting 
of about 1,500 members, engaged in the business of raising, buying, 
and selling cattle, and as incident to and as part of that business, ship- 
ping and transporting them by railroad over the lines of railways of 
the respective defendants as interstate traffic; that the members of 
complainant association are engaged in such business principally in the 
State of Texas, Territory of New Mexico, Territory of Oklahoma, 
Territory of Arizona, Indian Territory, and States of Colorado and 
Kansas, and to some extent in the States of Nebraska, Wyoming, Mon- 
tana, and South Dakota, and Republic of Mexico. 

That the members of complainant association own and control 
approximately 4,000,000 of cattle in said States and Territories, and 
move and ship as interstate traffic on the lines of railways of the 
defendants many hundreds of thousands of cattle every year; that 
such business has been so conducted for many years by the members 
of complainant association, and by others engaged in the live-stock 
business, and forms a most important element of the material wealth 
and industry of the States and Tenitories mentioned. That the man- 
ner in which such business is conducted is, that cattle are raised upon 
the farms and ranches of said States and Territories, and as an element 
and article of commerce are bought and sold, fattened and prepared 
for market, and ultimately shipped to the great markets of the country 
for sale, slaughter, and consumption, as well as for export, and in the 
course of which business many of such cattle are shipped by railway 
from the farms and ranches where the same are raised to pastures in 
other States or Territories, generally from the more southern to the 

D A p — 05—5 
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northern trlimate to be fatttned upoD the ranges and pasture^^ or in 
the feed lots and then shipped on to market for sale and HJaughter. 

That in the course of such business such cattle are being constantly 
shipped as interstate traffic over defendants' railroads to the markets, 
the principHl of which are Kansas City, Mo. and Kansas, St. Josej^ 
Mo., South Oniaha, Xebr.. St. Louin, Mo.. Chicago, III., Fort Worth, 
Tex., New Orleans, La., Denver and Pueblo, Colo., as well as toother 
markets, and that many shipments are made in the course of such busi- 
ness from Texas. Oklahoma. New Mexico, and Arizona points to the 
StatesandTerritories north and northwest for grazing purposes. That 
other persons than complainant memben' are engaged m tne live stock 
business in raising, buying, and selling, and shipping cattle, horses, 
sheep, and hogs in said States and Territories, handling their business 
in a similar manner, and ultimately marketing their products at said 
markets and shipping the same over the defendants' railroads as 
interstate traffic. 

3. That the defendants are each and all engaged in the transportatioo 
of cattle and other live stock by railroad, as common carriers under a 
common control, management, or arrangement for a continuous car- 
riage or shipment between points in each of the said States and Terri- 
tories and points in each of the others of such States and Territories, 
and between points in each of such States and Territories and the said 
markets named as well as to other markets and destinations not named, 
and as to all such ti^affic and otherwi.se are each and all subject to the 
act to regulate comniene. That such defendants have been so engaged 
for many years past, except some of the defendants who own or oper- 
ate new lines of railway, as to which they have been so engaged smce 
the construction of their respective lines of road, 

i. Complainant charges tnat the rates, fares, and charges for the 
sen'iee rendered and to be rendered by the defendants in the transpor- 
tation over their lines of railroads of cattle and other live stock from 
all points in each of the said States and Territories to the said markets 
mentioned, as well as to other markets and elsewhere; that is to say, 
all of the interstate rates applicable to all interstate .shipments of eat^ 
tie and other live stock from all points in said States and Territories 
are unjust, unreasonable, and unlawful, and in violation of section lof 
the act to regulate commerce. 

And that such rates applicable to such shipments as aforesaid, which 
were put in force by defendants during the year 1899 and ever since 
the same became effective, up to and mcluding this date, were, have 
been, and are, likewise, unjust and unreasonable and, likewise, in vio- 
lation of section 1 of the act to regulate commerce. For example, the 
rates on beef cattle and calves in <arload lots, in cents per hundred 
pounds, between the stations hereafter named, in effect m the vears 
1898 and 1903, are and were as follows: 
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From Fort Worth, Tex., to— 

Chicago 

St. Louis 

Kansas City 

From Colorado, Tex., to— 

Chicago 

SLLoDis 

Kansas City 

From San Antonio, Tex., to— 

Chicago 

St.Loais 

Kansas City 

From Alpine, Tex., to— 

Chicago 

St. Louis 

Kansas City 

From AmariUo, Tex., to— 

Chicago 

St. Louis 

Kansas City 

From Woodward, Okla., to— 

Chicago 

St. Louis'. 

Kansas City 

From Oklahoma city, to— 

Chicago ' 

St. Louis 

Kansas City 

From Muscogee, Ind. T., to — 

Chicago 

St. Louis 

Kansas City 

From South McAJister, Ind. T., to — 

Chicago 

St. Louis 

Kansas City : . . 

From Chickasha, Ind. T., to— 

Chicago 

St. Louis 

Kansas Civy 



1903. 



1898. Increase. 



521 
42i 
36* 


1 

1 

44*: 

34 

28 . 

1 


8* 
8* 
8* 


58J 

48 

42 


49*! 
39 , 

33 ; 

1 


9 

9 

. 9 


621 
5U 
5U 


55}' 
45*: 
45* 


7 
6 
6 


781 
63* 
57i 


65* 

55 

49 


8* 
6* 
6* 


521 
42* 
34* 


44* 

34 

28 


8* 
8* 
6* 


47 
38} 


40 

31} 

22* 


7 

7* 

7 


42* 

34 

21* 


47} 

39 

31 


4* 

6 

9* 


39} 

31 

23 


35* 
26} 
17* 


5} 


47} 

39 

31 


41* 

31 

23 


6* 

8 

8 


48} 

40 

32* 


42} 


6 


26* 


6 



Complainant would show to the Commission, from the above illus- 
trations, the advances which have been made within the past five years 
in the freight rates on cattle, and it avers that the examples given 
indicate substantially the advances which have been made from "^xas, 
Indian Territory, and Oklahoma points; and further, that similar 
advances have been made from points in New Mexico and Arizona to 
the advances made in rates from Texas points, and that similar 
advances have been made from points in Kansas and Colorado to the 
advances made from points in Indian Territory and Oklahoma, but 
complainant is not able to state the precise amount thereon, and 
therefore refers to the tariflfs on file with the Commission to show the 
amount and dates of such advances. 

Complainant avers that on or about February 1, 1899, the defend- 
ants conspiring and confederating together by unlawful combination 
and joint arrangement between each other, in restraint of trade and 
with the purpose and intent of stifling competition between themselves, 
and between each of them and other railway companies engaged in 
interstate transportation of cattle and other live stock, unlawfully 
advanced the said rates of freight for the transportation of cattle and 
other live stock from all the points in the States and Territories men- 
tioned to all points in each of the other States and Territories men- 
tioned, and from all of the points in each of the States and Territories 
mentioned to the several markets mentioned and as well to other 
markets not specifically mentioned, and at said date or about said dat^ 
as complainant is informed and believes axvA. \kfcw^^ ^^x^^%^ ^ 
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defendants thereby advanced said rates of freight about 2i cents per 
100 pounds the exact amount of which advances from the different 
points of origin of cattle and other live stock shipments from said 
States and Territories to the said several markets, complainant is not 
able to state, but refers to said tariffs on file. 

And, also, on or about December 15, 1899, said defendants in like 
manner, with like intent and purpose, again advanced said rates as 
applicable from Texas, Indian Territory, Oklahoma, and New Mexico 
points the amount of 8 cents per 100 pounds; and also advanced the 
said rates from points in said other States, but the amounts thereof 
complainant can not definitely state, but makes reference to said tariffs 
on tile to show the same. Complainant further states that, as appli- 
cable from some of the points in the States and Territories mentioned 
to points in others of such States and Territories mentioned, there 
were other advances of the said rates during the year 1899, to show 
which reference is made to said tariffs on file. 

Complainant charges that said advances in said rates of freight were 
and are unlawful, unjust, and unreasonable, and in violation or section 
1 of the act to regulate commerce; and further, that the rates of freight 
from the points and territory aforesaid to the points and territory 
aforesaid thereby became unjust and unreasonable and unlawful and 
in violation of the provisions of section 1 of said act. 

Complainant further avers and charges that the said rates of freight 
as advanced as aforesaid have since, bv the unlawful combination of 
defendants, been maintained, and that defendants have from time to 
time since such advances were made a^in advanced said rates of 
freight, for the dates and amounts of which complainant refers to the 
tariffs on file. 

That particularly about March, 1903, the defendants, in pursuance 
of their aforesaid conspiracy, confederacy, and combination in restraint 
of trade, unlawfully advanced the said existing rates of freight on cattle 
and other live stock between points in each of said States and Terri- 
tories and points in each of such other States and Territories, and 
between the points in such States and Territories and the said markets 
mentioned, as well as other markets, to the amount of about 3 cents per 
100 pounds, thereby making said rates higher than thev had been for 
fifteen years. That such advances were unlawfully made and were and 
are unjust and unreasonable and in violation of section 1 of the act to 
regulate commerce, and the rates of freight as so advanced were and 
are likewise unlawful, unjust, and unreasonable, and in violation of the 
act to regulate commerce. 

That through and by means of said unlawful combination and con- 
spiracy said defendants have since said dates of increasing said rates as 
aforesaid unlawfully maintained the same as thus increased, and 
demanded, received, and collected the same upon all shipments of cattle 
and other live stock between each of said States and Territories and 
all points in each of such other States and Territories, and between all 
points in such States and Territories and each of said markets, as well 
as to all other markets to which shipments were and are made. 

That during the period while such unreasonable rates have been in 
force complainant's members have shipped many hundreds of thou- 
sands of cattle and paid therefor such unlawful charges; that such 
shipments have been so made from each of said States and Territories 
to said markets mentioned, as well as to other markets, and from points 



inuch of »aid States unrt 'IVrritorii'j^ to jxjintH in each of the other 
States and TerritoriBH than the one from which the uhipments were 
made, but the dates and mnounts of HUchahipuient.HHnd points between 
which they were mode c-oniplainant L«n not now 8how, Imt offerH that 
itj* membera will make nuch showing of the «aid factM a* th« Commiw- 
sion may require upon enmliiijr the relief ln'ieinnfter prayed for. 

5. Complainant would further show lotlir (.onmiiHgion that the rates 
of freight upon cattle and olhcr livcsin(kiii)pncuble tosnch inlerutate 
stiipments aa is hereinbefore mentioned, were before the increa'tes and 
ad\'anees CMiiplained of (lulhoiently hi^h to aft'ord to the defendants 
ressonahie eorapensation for the service of |^>erforming sueh trans- 
portation, and tne amount thereof wac, during the year 1898 and up to 
the Rdvanres made in the year 1899, Bulwtantially the aveinge of such 
rates in force for the ten years next preceding said advancps cam- 
plainetl of, and are now higher from »itl>stantially all potntH in ^id 
hiates and Territories than they have l>een for tifti'cn years. 

The local rates within Huch States, where regulated by law, upon 
rattle and other live-stook »hipmsnt8 have haa no material advance 
liiiring the perittd of the advaneBf in the interstate rates complained 
of, and, 08 a eompariitou of .tuoh int6r.4tat<e mt^'s and local rates will 
ehow. are fi'om 2n to 3*i per cent lower than the int^rstat^ mte« com- 
plained of for similar diHtances. 

For example: Texas kwal mt^is on Ijeef cattle and calvea, distance 
oiK) to 551) niilt'H, 2t>i: dintani-e ti.iO to 7"K) ratles, 30. From Fort 
Worth and north Texas jwintw to Kansas Oity, distance 50l) to 550 
miles. 3(>i; north Texas jwint)* to St, Ijouis, distance fiOO to 700 
mile«, 43i. 

And by the local distance tariff of the 8tate» of Illinois and Iowa, 

rales on cattle and other livestockare proportionately still lower than 

those of Texas, while local rates in Kansas, Missouri, and Nebraska 

are not sulwtantiailv higher than local rates for simikr distances in 

Texas. 

I This complainant would show that it is becnuse of the fact that the 

defendants are unresti-ained as to such int-erstate rates, and by reason 

I iif the eombinatioii of the defendants whereby competition is elimi- 

i nat«d. that -tuch interstate rates are abnormally high, whereas, by the 

j action of .State eomnii-xHions and legislative action, the local i-ates 

within such States have been kp)rt down to a reasonable basis. 
I ti. Couipiainaut would further show to the Commission that previ- 
I ons to January 1. 1904. the shippei's of live stock were accorded the 
J privilege, as specitie^i in said tariffs, of going along with their live 
stock on the same t™in in which the same was shipped to attend to 
j; such live stock and look after its welfare en route, and where such ship- 
ments; were composed of two carloads or moie to have i-etnrn passage 
OB passenger train, free of charge, which wasa valuable privilege, per- 
mitting the owner or his representative attending the marketing and 
selling of such live stock and caHng for them according to his judg- 
Iment from time of shipment until they were sold, and to otherwise 
see that his interests were protoct«.'d. But, as complainant avers, on 
or about January 1, 1904. tlie defendants, by their joint and several 
action, and by concerted agreement and combination with each other, 
(anoeled said tai-itfs aecoi-ding the privileges to the owner, his agent 
Or employee, of going wilh such shipments and having return passage 
free, and now no such privilege is had in such shipments, and if tm 
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owner or shipper would have the pnvilegt.' of Jfoinfj with auch sbipments 
of live stock he uiust incur the expense of payiiifj his regular fare for 
return passage. 

This resultij in most ca-ses of deprivingthe owner of the privilege of 
going along with hia live stock or wending his agent or employee to see 
to it that such live stock are properly cared for, to the end of getting 
the same upon the market in the best condition. Thus not only have 
said rat«s of freight been increased, but the service heretofore per- 
formed to the owner or the shipper in considerution of such rates has 
been materially t'urtailed, and the said rates rendered still more unjust 
and unreasonable. 

Complainant would further show to the Commission that some of 
the defendant carriers etTeet to believe, and they make the claim, that 
the advances in freight rates were justified by the increased value of 
live .'itock over what it was when the lower rates prevailed. As to 
which complainant says that the value of cattle has decreased enor- 
mously within the last two years, as is well known to the defendants, 
and are of less value on the markets to-day than at any time in many 

J ears, and the bunlens of excessive rates of freight to-daj' bear more 
eavily upon the producer of cattle than at any time in the past, so 
that upon shipments from southwestern Texas, western Texas, New 
Mexico, and Arizona, the rates of freight to the markets, upon ordi- 
nary range cattle, which are the kind pioduced and shipped, take from 
30 to 50 i>er cent of their value. 

Complainant would further show that the defendants claim that, 
because of an inci'ease in operating expenses duetoanalleged increase 
in the cost of material and supplies and to an increase in the w^es 
paid to employees and lalmrers, the defendants were entitled to 
advance their rates and U.) so niaint^iin such advanced rates. As to 
this complainant would show that any increased cost of matenals and 
supplies, as well as the price of labor, is and has been more than off- 
set by the increased tonnage carried by said railroads and by the 
various ecoiiomie.s which have been constantly introduced in railroad 
operation and adopted, or which might have been ailopted, by defend- 
ants. That, b\- reason of the increase in tonnage, these economies, 
and of the improvoments in roadway and equipment fi-eight is moved 
cheaper to-day than at any time during tlic history of railroading, 
yet tlie rates complained of are higher, which shows an additional 
ground for holding the siiiuc unjust and unri'asoiiable. 

T. Ci.nii>liiin:iii( would shmv U> the Commission that the defendants, 
or some of tiiciii, M'i>k tn jiKlit'y ~iiiid ii'hiinccs in said rates and the 
existing I'ali's upon llic i-liiiiii iiiul prctciisr that the service which said 
carricis pcriwrni in traiisiiMrt^itioii ul' li\(.' stock has been improved, 
and ihut it is lidtfc iind <|nicl<oi' xtvIc th:in it was when the rates 
were lower. As to tiiis. cninijliuiuuit says that the service has not 
improved; that cattle tiiiins, as a rule, are not run at anygreatevspeed, 
and. ill fact, as complainant believes, the service is poorer than it was 
ten years ago. both in liic manner of handling cattle and other live- 
stuck shipments imd in tlic time consumed in their transportation, and 
is tlu-rrl'oiv Ics. v^ihi:il.Iv Ihiin il ••.,,< Wn vcars ago. 

DctVM,hiiit> n\-o -ci^k tn in-tifv ~yu-h ailvaiic.'s in the rates of freight 
and the exi^tmrc nf llio pri'>i'nt iviti's cumplained of upon the claim 
thiit .^n J.'ii'^'-r' ;[i) luununt nf daningcs is paid on cattle and other live- 
'o,-k •i/ii/iiiicnt- tlnit the business of tvanspovlxw^ such freight is 



unprofitable. As ti> wlik-h, the loinplaiiiKiit siiyi^ that if there in any 
iDcreaw in the amount of danmges incurred to Uve-stoi-k i^hipmentH, 
it is hv reason of ihe negligent nrt.-» of the defendants themselves, in 
delaying the shipments hy failing to furnish cars or delays in trans- 
portation. Complainant Kays that to permit defeiidnnti to maintain 
nnreasotiably high rates of freight in order to enable it to pay damages 
occasioned hy their negligence would Ite to permit them to tax all 
shippei-s of live atixk to enable defendant t« t-ompensate a shipper 
who is damaged by the carrier's wrongful act, ana thus enable the 
carrier to reap a benefit fi-om its own wrong. 

8, Complainant would further i^liow to the Commii^sion that in addi- 
to the aforesaid nnjiM and uni-easonable eharges that all of said 
""lOls impose and charge, and the defendants whose lines reach 
rket at Chicago charge, demand, and collect, in addition to the 
transportation ehargcH to Chicago from .-laid States and Terri- 
_ A J2 terminal charge upon each car of live stock going to the 
Quc^o market, and have so imposed, cluirged, and collected the same 
since June 1, 1894. C-ompIainant avers and charges that the same was 
and is an unreasonable exaction added to and collected in addition to 
-■aiii cnn'asonabie transportation clmrges, and that the service for 
which it purports to have l>een imposed, viz, for delivery to the Union 
^lock Yards at Chicago, was and is comprehended in the through rate. 

Complainant says that the said through rate to Chicago at all times 
comprehended the service of transportation of live stock to said Cnion 
Stock Yai-ds upon the Chicago mte from all points in said States and 
TeiTilories. and that the same was at all times sufficiently high to 
sfford a i-easonable compensation for such transixirtation from points 
in such States and Territories to the Union Stock Yards at Chicago, 
including the delivery there of such live stock. That such terminal 
charge is therefore unjust and unreasonahto. and in violation of sec- 
tion 1 of the act to regulate conimerce. Complainants further show 
that no such charge is made at any of the other markets, and that under 
the circumstances the imposition of such charges at Chicago consti- 
tatesan undue and unreasonable prejudice ani;rdi.sadvHnt8ge to ship- 
|»r* who ship, or desire to ship, to said market, and is therefore in 
Tiolation of section 3 of the act to regulat* commerce. 

H. Complainant would further show to the Commission that the 
defendants customarily feed <-attle in transportation to market and 
elsewhere, and in doing so the charges made therefor follow the cattle 
lo destination and are there customarily collect^ along with the 
freight charges, and that such feed charges are exorbitant, unjust, and 
imreasonal>le in this, that the charges made for feed furnished or fed 
to cattle and other live stock, consisting of hay, grain, cotton-seed 
meal, or other classes of food, are not based upon the reasonable value 
thereof, but are made against the shippei's at a price 50 per c^nt 
iBore than its value. The complainant avers that such unreasonable 
•^fges in connection with the transportation of cattle and other live 
"toi'k are in violation of section 1 of the act to regulate commerce. 



Premises considered, complainant prays that the defendants l>e 
required to answer this petition, and tuat the matter be set down for 
neHriiig by this honorable Commission as soon as pi'acticable. and that 
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upon hearing of the evidence that the Commidsion find said rates of 
freight and advances and charges unjust and unreasonable and make 
its proper order commanding the defendantn to cease and desist from 
charging and collecting such unlawful rates and charges; and, also, 
that the Commission make an order of reparation against said defend- 
ants in favor of the complainant and its members for the injuries and 
damages which may be shown to have been suffered by them because 
of such unjust ana unreasonable rates and charges; and, also, com- 
plainant prays for such other findings and orders as it shall show itself 
or its members entitled to, or to which it may be made to appear to the 
Commission others are entitled, by reason of such unjust and unreason- 
able rates and charges. 

The Cattle Raisers' Association of Texas, 
By John T. Lytle, 

SecT'etary and Genei*aL Manager, 

Cow AN & BuRNEY, 

Attorneys for Cmnplainarvt^ Fort Worthy Tex, 

Mr. Cowan. I would ask the committee^ in view of the fact which 
has been stated by a number of railroad gentlemen that unreasonable 
rates of themselves had disappeared, and in view of the fact that I 
dispute this proposition, I would ask this committee to pass a resolu- 
tion requestmg the Interstate Commerce Commission to submit the 
actual advances in rates by tariffs, not per ton per mile, because there 
is absolutely nothing in that. Let the actual advances be produced, 
because that is the test. The test is what the people have to pay, not 
what is the average per ton per mile. What tne railroads' accumula- 
tion of trafSc may amount to, when figured out, is only a matter of 
curiosity, because no trafiSc man pays rates based on that, and do 
shipper gets a rate on it. When you accumulate the whole traffic^ 
diviae it into the revenue, and thus obtain the rate per ton mile, you 
have nothing but a mere curiosity in figures. Their total rate per ton 
mile showed a decrease. I have seen railroad men undertake to mis- 
lead the Commission and these committees with such statements until, 
candidlv, as a lawyer, I am heartily tired of it. 

The Chairman. Has there been an advance in the expenses of oper- 
ating the roads and in the prices of beef cattle ? 

Mr. Cowan. To the man who sells beef cattle there has been a very 
serious decline; to the man who sells the meat products there has been 
an advance. 

The Chairman. A railroad man would ask that question. 

Mr. Cowan. I can answer your question as to the increased cost of 
operation, referring to the increased cost of supplies, material, and 
labor, by filing with you a brief that is the result of months of work, 
the stjEitements in which are taken from the annual reports of the rail- 
roads mentioned, and from the actual testimony or witnesses with 
respect to the prices of specifically named articles. 
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ITw brief referred to ftillnws: 

Before the Interstate Coiiinieife ContuiifMiun — In the matter of class 
and commodity raten from St. l^ouiit Ui Ti>xa.s coiiidiqii [Kiints in 
force over the lines of ruilwiiy uf tiK- follow ing-niiiiied respoitd(>nt^: 
No. 6TT, MinBOuri, KanMiw and Texas lOiilwav CVirapany; No. 678, 
St Louttf Southweeteni Uiti!wny Coinptiiiy: N'o. 071). St. ImmU and 
SuiFranciseoItailroadConipiiiv: No. ('.so. MiwHouri Pacific Railway 
Company; Texas and Patific ftailway (.'onipany; St. Luuis, Iron 
Mountain and Soitttiern ituilvvav Cotiipany; internatiun&l and (ireat 
Northern Railroad Company; Atchison, I'opeka and Santa Fe Rail- 
way Company; tiiilf. Colorado and Santa Fe Itailway Cummny; 
Chwaeo, Rock Island and Piiciiic Railway Company; and Chicago, 
B«k Island and Texas Railway Company. 

Brl^iinii argmi-'-iit hi/ '.■oimanl fw fhf Coiniii'nitUm. 



In briefing thiw cane we desire to confine the disciiSMion principally to 
Ikfi <lispute<Ti]iieiitioii» of fact. There are really no q^newtions of law 
involved. Most of the facts are adniitted. We do not intend to under- 
take to lay down or establish any principles with respei-t to the matter 
as to what in the first instance wowld constitute a reasonable hasis for 
a .'<i:hedule of freight i-ates or the relation between them, the one to the 
other. When the advancea were made in the rates which are com- 
[dfiiiiod of there ^vas existing a i«rtain status or condition of affairs 
whh respect to these rates, and for the purpose.s of this case we will 
assnme as a premise that the relation of the rates and the amount 
tiiereof were proper— certainly that the rate« were high enough to 
iflord ft reasonable compensation for the service performed. The fact 
th»t they liad existed for so many years, as shown in the subsei^nent 
table, ought to be sufficient proof in the absence of some competent 
evidence to prove the contrary. 

A di8CU:4Sion of all the testimony in the case would extend this brief 
twyond the point of usefulness. Much of the testimony enters into 
the minnte details of operating expenses, and we deem it unprofitable 
Uitake up time in discnssing it. 1' urtheniiore. not knowing in advance 
the grounds which will he taken by the respondents in justification of 
these advances- that is. the grounds of argument which they may 
adopt— if we should undertake the discussion of other points than are 
pwented dli-eetly hy the unsweis which they have filed it might mis^ 
tin points of dispute. 

STATKMKNT OF THK TASK AND ISSUES, 

On the I5th day of March, 1903, material advances were made in the 
sla»8 rates and manv <»f the commodity rates from St, Louis to Texas 
jotnmon points. The common-point territory ui the State of Texas 
includes almost the entire State commercially, though in point of geo- 
^phic ai-ea it leaves out what may be called western and southwest- 
ern Texas, The effect of increasing these rates from St. Loms was to 
incrwiae tlie rates from all territory east of the Mississippi River, 
whether moving through the St. Louis gateway or the upper Miss' 
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MempbU, New 



sippi River crossiiigti of tlie Chicag^o liiieS ;v fix 
Orleans, and other lower Mississippi River crossings. The Commis- 
sioD ti reupon instituted this pi-oceeding of its own motion, for the 
purpose of inquiring whether the advances in the rates were unreason- 
able or otherwise in violation of the act to regulate commerce. 

These advances in the class rates are shown in the following table: 




Many advances in rates resulted from changes made in classilication. 
A few of the advances made in commodity rates are as follows: 
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Manj- other commodity I'ates were advanced. 

The respondents, in obedience to the orders and requirements of 
the Commission, each filed an answer, except the Chicago, Rock Island 
and Texas Railway Company, denying that the rates or advances of 
the rates in controversy were in violation of any of the pi-ovisions of 
the act to regulate commerce. While the answers differ somewhat in 
detail and set out more or less alleged facts in support of the general 
allegations, yet for the purpose of briefing this case the substance of 
the answers may be stated as follows: 

First. That the rates resulting from the advances made are reason- 
able, just, and otherwise lawful. 

Second. That the advances in the rates were rendered necessary and 
were justified by an inci'ease in the cost of operating respondents lines 
of railway, (ff) because of the increased cost of labor, which had partly 
■occurred previous to the advances in the rates, and which partly 
occurred thereaftei- by reason of the demands of labor organizations 
and other employees, and (5) because of the increased cost of supplies 
and materials used in the operation and construction of the respond- 
ents' lines of railway. 

The evidence was taken with respect to these issuable facts, and ia 
its scope embraced (I) cost and compurative cost of labor; (II) the cost 
and comparative cost of materials and supplies; (HI) the financial con- 
dition, expenditures, operating expenses, net earnings, and various 
other matters pertaining to the operation; (IV) the method and man- 
ner o/'maA'/ng- the advances in the rates, and the reasons which actuated 
the respondents in doing so. 
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We will discuss the* e€U^^;iipder these heads. 

1. Cost and comparati/ve cost of labor, — W hate yer ad vances we r^ made 
in the wages of employees — which, when compared with 1892, ai^i^quite 
small and in some instances less than they were in 1892 — ar-tt more 
than offset by the various economies in using that labor as a means of 
producing profit from railroad operation, as will fully appear from 
tables subsequently to be introduced in this brief. It must not be 
overlooked that a large amount of the total labor cost is due to exten- 
sive improvements and betterments during the past few years; there- 
fore the ratio to earnings for those years is greater than it otherwise 
would be. 

The average wages paid by respondents to their employees for the 
years ending June 30, 1888, 1892, 1894, and 1903, were as follows: 

GENERAL OFFICERS. 



• 


June 30, 
1888. 


June 30, 
1892. 


June 30, 
1894. 


June 30, 
1903. 


M.,K.&T.Co 




$9.97 
7.60 

14.63 
9.47 
8.49 
9.47 

12.64 

14.05 
8.03 

23.96 


$10.02 

7.56 

14.76 

7.93 

13.22 

7.98 

9.38 

18.98 

13.23 

26.66 

6.61 


$15. 44 


St.L.S.W.Co 




8.60 


St. L. «fe S. F. Co 




20.34 


Mo. Pac. Co 




9.16 


T.&P.Co 




16.98 


St.L.,I.M.<feS.Co.I 




9.35 


I. & G. N. Co 


10.99 


A., T. <Ss S. F. Co 


18.86 


G., C. & S. F. Co 


10.56 


C.. R. I. & P. Co 


26 42 


C., R. I. «fe T. Co 


6.62 




.......... 







GENERAL OFFICE CLERKS. 



AI.,K.&T 

St.L.S.W 

St.L.&S.F ... 

Mo. Pac 

X.&P 

St.L.,I.M.<feS 

1.&G.N 

A.,T.&S.F... 
<5.,C.&S.F... 
-CKLAP.... 
C.,R.L&T.... 



$2.36 



2.51 



2.81 
2.18 
2.68 
2.30 



$2.36 
2.31 
2.13 
2.06 
2.64 
2.06 
2.74 
2.17 
2.46 
3.13 



$2.46 
2.68 
2.27 
1.98 
2.79 
1.97 
2.61 
2.24 
2.69 
2.66 
2.32 



STATION AGENTS. 



$2.72 
2.21 
2.00 
1.90 
2.18 
].90 
2.16 
2.23 
2.46 
2.23 
2.25 



M., K. &T 


$1.44 


$2.16 
1.67 
L45 
1.70 
2.96 
1.89 
2.48 
1.84 
2.18 
1.94 


$2.46 
1.32 
1.41 
1.79 
2.84 
2.00 
2.36 
1.74 
2.07 
1.99 
2.05 


$2.64 


St. L. S. W 


1.54 


St. L. <& S. F 


1.50 
1.25 
2.46 
1.28 
2.46 
1.88 
2.20 
2.00 


1.75 


Mo. Pac 


2.07 


T,&P 


2.57 


St. L.. I. M. <& S 


2.00 


LAG. N 


2.64 


A., T. &S. F 


1.92 


G.,C.&S.F 


2.44 


C, R. I. <feP 


1.71 


C, R. I.&T 


1.92 











OTHER STATION MEN. 



M., K. &T 


$1.25 


$1.65 
1.55 
1.61 
1.69 
2.01 
1.60 
1.77 
1.69 
1.91 
1.80 




St. L. S. W 




Bt.L.<fc8.F 


L48 
L09 
L72 
1.12 
1.86 
1.61 
1.45 
1.25 
i 




Mo. Pac 




T.&P 




8t.L.,LM. &8 

I.&G. N 




A.,T.&8.F 




0.,C. &8. F '■ 




C.,R.L&P ' 




C.,R.L&T ' 


\ 


\ 






\ 



$1.51 
1.76 
1.47 
1.64 
1.89 
1.66 
1.68 
1.56 
1.82 

\.^ 



$1.88 
1.69 
1.55 



70 
71 
51 
67 
70 
62 
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BNQINEUEH. 
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J2.15 

2.18 
1.9S 


E.Z3 

2: « 

2! 9 
2. 1 


SLX 






1:77 














































CONDUCTORS. 



OTHER TRAINMEN. 



MACHINISTS. 





»2,7B 


t3.07 

3:07 

S.93 
B.23 


t3.Sl 
3.S9 
3,18 
3.26 

3:37 
S.30 

3.2a 








1 








































«.74 


W.92 S2 

1:95 ; 

£l8 '. 


01 

02 

03 

42 
99 


«tl» 








also 

hS9 


















A..T.&S.F 






1,»S 







_ 





S2.W 


C92 
L95 

2:3a 

ioi 


2.01 
2! 77 

2! OS 

2. 82 






3.n 




2,35 
2'. SO 










^s 
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CARPENTEK8. 





1 June 80, 
! 1888. 


June 80, 

1892. 


Jane 30, 
1894. 


June 80, 
1908. 


k T 


.- : fiSfl 


1 

$2.30 1 ri.31 
2.18 1 2.42 
2.20 1 2.18 
2.86 i 2.84 


$2.74 


W - 


2,60 


8. r 


2. 03 


2.28 


t 


1 2. 84 


2.36 


1.75 


2.27 
2.80 


2.04 
2.28 


2. $2 


. M. A8 


2.24 


2.82 


S 


2. 48 


2.58 


2.86 


2.19 


: 8. F 


2. 88 


2.17 ' 2.23 
2.46 1 2.69 
1.96 i 2.18 


2.66 


: 8. F 


2.01 


2.47 


, AP 


2. 25 


2.20 


AT ! 




2.29 


2.29 











OTHER SHOPMEN. 



iT 


$1.77 


$1.79 


W 


2.06 


B.F 


1.42 
1.80 
1.80 
1.09 
2.05 
1.80 
1.61 
1.26 


1.68 


» 


1.94 




1.91 


M. & 8 


1.77 


I , 


•1.97 


;8.F 


1.98 


8. F 


1.88 


4P 


1.71 


AT 











$1.81 


$2.10 


1.80 


2.26 


1.66 


2.09 


1.89 


2.00 


1.81 


1.81 


1.80 


l.$l 


1.84 


1.94 


1.80 


1.87 


1.91 


1.89 


1.74 


1.72 


1.73 


1.70 



8ECTION FOREMEN. 



&T.. 
. W.. 
:8. F 
c 



[. M 

N... 

i8.F 

e8. b 

.<fcP 

.AT 



&B 



$1.71 



1.59 
1.64 I 
1.91 I 
1.87 
1.85 ! 
1.84 
L78 
1.78 



$1.66 
1.71 
1.34 
1.51 
2.11 
1.65 
1.80 
1.72 
1.68 
1.87 



$1.71 


$1.91 


1.65 


1.81 


1.86 


1.47 


1.61 


1.64 


2.21 


1.84 


1.68 


1.74 


1.81 


1.67 


1.66 


1.84 


1.66 


1.81 


1.84 


1.80 


1.69 


1.09 



OTHER TRACKMEN. 



AT 


$1.16 


$1.16 
1.20 
1.12 
1.16 
1.16 
1.18 
1.19 
1.28 
1.30 
1.16 


$1.15 
1.18 
1.14 
1.18 
1.18 
1.16 
1.16 
1.24 
1.25 
1.21 
1.20 


$1.86 


1. W 


1.40 


k8. F 


1.14 
1.16 
1.20 
1.18 
1.16 
1.16 
1.81 
1.16 


1.84 


c 


1.48 




1.18 


I.M. &8 


1.44 


N 


1.14 


kS. F 


1.41 


kg. F 


1.21 


[.&? 


1.44 


[.AT 


1.86 









SWITCHMEN, FLAGMEN, AND WATCHMEN. 



AT 


$1.78 


$2.06 
2.20 
2.45 
2.22 
2.64 
2.22 
2.82 
2.42 
2.89 
2.21 


$2.11 
2.04 
2.66 
2.19 
2.94 
2.28 
1.96 
2.85 
2.16 
2.25 
2.40 


$2.62 


8.W 


2.87 


&8.F 


2.10 
1.94 
2.06 
1.75 
2.00 
2.24 
1.26 
1.86 


2.66 


IC 


1.62 


» 


1.48 


I.M.&8 


1.24 


.N 


2.65 


48. F 


2.76 


&8.F 


2.82 


LAP 


1.87 


I. AT 


1.64 
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TELEURAPH OPERATORS AND DISPATCHERS. 





Ibw, ' 


JUDeSO, ^JaneSO. 


June 30, 




11.32 


Jl.tte 
1.% 

lira 

l!49 

2. or 


i:% 

2.S6 
2.23 


V^ 






1,09 

i.» 














IE 














j-« 













Note.— Wheruver blsnlu) appeiir ihe reports [all lo show the lien 



For the fiscal years ending June 30, 1888, 1892. 1894, 1902, and 1903, 
the percentages of the total compensation paid to employees to the 
gross earnings were as follows: 











3«.l 










' M.'a' 




f'i'a n'^"'* 


S? 








37;5 








c.:b.i.&t — - - 





Note. — These percentages of total labor cost are made much higher 
than they would Be were it not true that large items of labor cost were 
incurred" in improvements, betterments, etc; for example, the St, 
Louis and Southwestern. (See quotations, p. — . this brief.) 

The deductions to be drawn from the foregoing tables are that tbe 
average price paid to employees for labor was greater in 1903 than in 
former years, as a general proposition, while tne percentage of total 
labor cortt to gross earnings was not on the average greater than in 
l^W-l or ISIU. There was a decrease in the wages paid to general office 
clerks, other station men, switchmen, flagmen, and watchmen. In other 
lines of employment there was an increase in wages, the most material 
of which were those paid to general officers, machinists, enginemen, 
and trainmen. 

For the purpose of showing the relation between the total coat of 
labor and the tonnage handled by that labor the following tables are 
introduced, computed from figures furnished by the annual reports of 
the three respondents, Texas and Pacific Hallway Company; St. Louis, 
Iron Moiintftin and Southern Riiilway Company, and the Missouri, 
Kansas and Texas Railway Company: 
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Table No. 3. — Average number of tons carried 1 mile per day^s work performed by railtuay 
employees (excluding general officers), and average daily compensation for years namm 
ending June SO, 



Texas and Pacific Rwy.: 

1892 

1896 

1902 

1908 

St. Louis, Iron Mountain and Southern Rwy: 

1892 

1896 ^ 

1902 

1903 

Missouri, Kansas and Texas Rwy: 

1892 

1896 

1902 

1903 



Based on total num- 
ber of days worked 
(excluding general 
officers). 



Ton-miles 

per day's 

work. 



279 
312 
836 
306 

324 
401 
492 
516 

819 

388 
484 
441 



Average 
daily com- 
pensation. 



12.11 
2.06 
1.90 
1.91 

1.85 
1.86 
1.92 
1.97 

1.91 
2.07 
2.17 
2.20 



Based on days worked, 
assigned to conduct- 
ing transportation. 



Ton-miles 

per day's 

work. 



710 

828 

1,168 

876 

838 

901 

1,187 

1,271 

729 

917 

1,147 

1,072 



Average 
daily com- 
pensation. 



12.78- 
2.57 
2.94 
2.87 

2.29* 
2.17 
2.21 
2.26 

2.25 
2.87 
2.49^ 
2.57 



Table No. 4. — Average number of tons carried one mile per* dollar of compensation paid" 
to railway employees (excluding general officers), and average daily compensation for 
years named ending June SO. 



Texas and Pacific Rwy. : . 

1892 

1896 

1902 

1903 

8t Lonis, Iron Mountain and Southern Rwy 

1892 

1896 

1902 

1908 

Minoari, Kansas and Texas Rwy.: 

1892 

1896 

1902 

1908 



Based on total com- 
pensation (exclud- 
ing general offi- 
cers). 



Ton-miles 
per dollar. 




Average 
daily 

compen- 
sation. 



$2.11 
2.06 
LOO 
L91 

1.85 
1.86 
1.92 
L97 

1.91 
2.07 
2.17 
2.20 



Based on compensa- 
tion assigned to con- 
ducting transporta/- 
tion. 



Ton-miles 
per dollar. 



260 
322 
395 
370 

367 
415 
537 
563 

324 
387 
461 
416 



Average 
daily 

compen- 
sation. 



$2.78^ 
2.57 
2.94 
2.37 

2.29 
2.17 
2.21 
2.26. 

2.25 
2.37 
2.49* 
2.57 



From these tables it can be seen at a glance that any increase in 
price of labor was more than offset by what that labor earned by the 
service which it performed. 

It should also be borne in mind that even the total cost of labor 
; wnployed in conducting transportation as well as in other departments 
Inasmuch increased by making improvements. 

I These tables can be readily studied without explanation further than 
ttocall attention to the headlines. To illustrate from the first table: 
|ln 1892 a day's work, which on the Texas and Pacific Railway cost an 
laverage of $2.11, represented the movement of 279 tons of freight 1 
l^de, while in 1903 a day's work, which cost that road an average of 
[11.91, represented the movement of 306 tons of freight 1 mile. The 
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St. Louis, Iron Mountain and Southern Railway in 1892 moved 838 
tons 1 mile for a daj^'s labor charged to conducting transportation, 
costing $2.29, and in 1908 the same road moved 1,271 tons 1 mile for 
one day's labor, in the same service, costing $2.26. 

The second table shows the tonnage carried 1 mile for one dollar's 
worth of labor under the same two heads. 

The conclusion to be dmwn as a whole is thait the increase in price 
of labor does not justify the advances in the rates. 

II. CoHt and comparative cont of materiaU and supplies, — Many of 
the witnesses who testified in this case stated, in very general language, 
that materials and supplies had increased in price, and that wag^s had 
increased in price, sometimes giving their opinion of what per cent of 
increase had taken place. But that evidence is of little value, for the 
reason that it is not the best evidence. 

Mr. McBride, first vice-president and general manager of the Amer- 
ican Car and Foundry Companv; Mr. Nixon, purchasing agent of the 
Missouri Pacific System, and who also acts in a similar capacity for the 
other Gould lines; Mr. Spoor, the tie and timber agent of the Missouri 
Pacific System, and Mr. Thompson, the engineer of the railroad com- 
mission of Texas, gave definite and exact testimonv, in view of which 
the mere expressions of opinion of witnesses should be discarded. 

The material testimony of Mr. McBride concerning comparative cost 
of cars and the materials that enter into their construction was, in sub- 
stance, as follows: 

During twelve months immediately previous to July, 1903, prices were higher 
than at any time for several yefiu« back of that. People who have the money to pay 
can buy car wheels now for 15 per cent less than they could last July. The price of 
pig iron at Pittsburg is now 33 J per cent below the highest point of 1903; during the 
previous five years the price advanced almost 10 per cent a year. That reflects the 
advances in price of all iron-manufactured laree articles except, perhaps, structural 
steel and shapes, the prices of which are controlled very largely by the United Statee 
Steel Corporation. If I am not mistaken the steel corporation did not allow these 
prices to go up in 1902 and 1903, and are not allowing them to go down now. Pine 
lumber is lower now than one, two, or three years ago, but has not varied 10 pel 
cent. It would cost about the same to construct a car now as it did ten years ago; 
that is, the same kind of a car. 

The prices of some classes of lumber are somewhat higher than ten years a£0, bol 
we might get other materials for less. If you take the early part of 1903 ana make 
a comparison with 1890, 1 do not think there would be much difference in conditioss. 
Cars built now cost more than those built formerly, but they are of greater capAd^ 
and have been improved so that they probably last longer. We have doubled the 
capacity of the cars without adding to their weight more than 75 per cent. Coal can 
constructed of wood and steel would sell now 15 to 20 per cent lower than they floW 
one year ago. I should say the life of the cars built to-day ought to be 50 per cenl 
greater than those we built ten years ago. (Testimony, pp. 504 to 537. ) 

Testimony of Mr. Thompson concerning prices of supplies and 
materials used by railroad companies was as follows: 

Have been chief engineer since November, 1897; prior to that for about fiTi 
months I was assistant engineer. My duties have been to value railroads. In 189^ 
the market price of stoel rails was $24 a ton, and for the last three or four years i 
has been $28. (Testimony, pp. 554 and 555. ) Standard hard lumber has remainai 
about the same for a number of years; perhaps a dollar and a half increase. Tie 
were quoted in July, 1899, at $10 a thousand; March 21, 1901, at $11, and I undei 
stand that some railroads are getting ties now, where they place large orders inTexH 
at $10 and $10.50. The range has been very limited on that class of stuff and smpS 
timbers, but the price has very materially increased on all large timbers. Stringei 
8 by 16 by 28 were quoted at $16 in 1899 and at $18 in 1901, and I have quotaw* 
that indicate that they are selling for $21 now. Caps 12 by 12 by 14 were quoted i 
$10 in 1899 and at $13 in 1901, and are now quoted at $14. (Testimony, pp. 638 1 
B41, inclusive,) 



Mr. Tiiompson iiImo utotfd that whfii tli« milroiidM nf Tfxaw weVR 
valued in ISiH antl 1 BiTi nllowtinces per jaid for ^.-xcavutiun were made 
Bit follows: I'^tirtli, Ut l-odIh; loowe rock, 4" cuntu, anil solid rock, $1; 
that contracts raiij^inj; from V2 I« l."i cpiita for earth, ;i» to S't ceiit-* for 
loom: roc'k, mid ti5 to 75 wmtH for ttolid rot.'k uro nuw bciii^ iimdv, hut 
that 15 cents is now allowed Ity the Texa* commiiuiion for earth exca- 
ation. (Ttwtimoiiy. mj. 5tll, 57H, iitid iliJd.) 

Testimony of Mr. Nixon. piirclHwinp agent of the MisHouri IV-ifir 
nysteni. wan as follows: 
Thv F.iiri<kH Kprini; fr[>tr in thr priiii'ipul fn-iK wo niitvltuii'. luid ita iirice, whi''h is 

Kgulsleil by the prk-o of olei'l nir~ ■- - -•--■< -V _. -u. > 

yam. Tlie pricie o( Nwid-hiw Im 

they are lower tliiHi iii. i v.i i. 1 1- 
thi- tame to-day ii- 1 ■ ■ . ■ ■ > ■ i ■ 

$-ia hiinrlri'il i ' .1.' . 1 " 

II.45i"TI ' .:■..■!- I 



biu' reiiisiiied atHint the mme (or pmhably (oar 

irrwuii'il in the laiit tlilwa or fimr Jeum, 1( tiiy 

:)utr in rii:) thiiii in 1901. In the marki^t ttMlny 

.11 w • iil'lHiivi>rieeo(ittl[(rop!i would be about 

I < ' NiilHliuareiuaiiieil atatlonarv. Aslee 

"1.! unilnro tl.?5 to-day. Anitlpbars 

^'11, -! ,..i[i hiO.'i, and 1 presume they could be 

piiri-jiiu-i'ii iw .I.I' ■ ■■ 1.1 JI..-HI, I link tuiiti were fl.SB per limiilrt**! [MHiiiile in 

IIIOI, *',^ "■"■ ■■■ II. ■ ir, >^.;UlU.-day. 

Till- I . 1 11 I - iH the mme now an in 19(in, but leM than in liNxi. Tlie 

\m,v.;«-i ■■ . . .1- i..BlNmt|l26,Si)toilM.v. lu tlie kimls ot brake nhww we 

iiM I iIk ii'ii I ■'<■ I ill J'- Ini.o buvn anv i-hanjtu in pricit (or tliriH' yi-urv. Tlicy urea 

ratenle.! uriii.!'.*. Mall.'»lili) raoliugM hitc- fi-i.:!L> |.i.-r liiimlM [m-iiihIm In IWI. t3.Z5 
111 law, ana are alx.Ul K.'fi to-day. I)i.iiiei.tu- Portland ci'ioeiK .vaj. *2 A Iwrrel at 
8t t^ui» in \\m, and » protadily wortli *\.'2.'> U*-i\nv. Kici-I ii'iipliTi (or freight 
am, lh9 kln<l we uk. were fU.6li per |>air in UllHi, IWJI, iw)\i. und \WH. They 
ffBTi- 816 In IB03, We have liet-u iwyioK the nauie priee (or mr-lirake hum., during 
Um Uiit four vi-arH. 

Uerehant Iwr Iron khh tl.^.i In IDOI. td.fiS in 190R. and i« nroliahly 8t.».<i at mt. 
LildKmiw. Iron Htay bulla have cot-t un ubiuit the raiiie for iiie liixt three ur tour 
yton, Tn.vl'it'" KnirliMi iron stay IhiIi* hiivc bi-i-n ihc fimn- (jriii' m- 



Uniember. l.'ill nails were fa.afi |. . 
tl.Sn to-duv. Tn-HMHl M|tinn' iiulB VI 
im, BIk) about »l,7f> to-duy. Our < 



Bd>jy 



>■' ooal 'lilHtuI headlitibt iiilaj 



liiKhaB75ei 



ii[i«T kbIIoi 
'§, and li 



', hot it 



, . ir Hleei; the nrife m sIiRhHy lower 
-U'l'l prodnrtc. MtriHod Hoi'.kpt s-wer 
i.ii> lH«t year. Kor ealvanlxeJ-iron ittr 
1 ilie year before, Manila rope ia prob- 
of laat ypur. Thoro haa btten a slij^ht 



I ieti^ than lust y 



; liri 



i iMniiiiif. Ill IStiil ;iii<i jvilKi, Hiiil lire iiliiiut tin.' wiiiiiif lii-day. 
HK |Hiid Iho Mkiiiii [>riit> for litt plat«H in lWi2 uii>l IWi:!; thero 
iii'tiori to-day. because all iron anil iiteel producla have declined 

V liitlc vioiulinii in Ihi' iiri<'<' of rnnflng tin and bii^tht tin. 

I ilii'. i„- nl.,- - ( t!i. i.iK.'of imanrt IBOa. Holler 

: I . ■■ 1. ■■■' :......! ,. y art! IH, There ha§ beeo 

■ ■1 ■ 1: ' .■ I I' ■ ■ ii'. Woehun am noinewhat 

\\.- !.■ nil- in III,. .1 I.. ;.r,. ,■ r.. .uii-i.- of the advance in i»tton; 
i;id<T r..Tiinii-t, ^| i-ciii*- |ii.T ii^iiiiid, hilt will probably pay ^J 
. ii«H. There liaa la.'uii vnry lillle chwige in the priee of wlieel- 
Thert hna been very little cjiange in the price of wiru iiiwd (ov (ctw\TOt. 
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Thp JiirI era 1p pof lar liimlicr He ate lor iiat-stnger-car work was f40 [ler thousand 
in IHi I --I I I I HI i -■ )0 lu-ila\. iliBh-grade white i)ine was *37 in 1901, 
H I 1 rcbaUy pay S43 or ?44. 

I s there has been no rtdui'tion in the laet thre« or 

f nt tor the Int«'rnational and Great Northern, and 

t r I 11 1 Te\as ami Pacific to some extent. The Iroii 

Mom tn 1 IK <i 1 an i li e ili un Padlii, Bytfteui. Pricea of offii* tiimiture supplies 
wei'e \ei \ litgli iii 1 tili — iirohablj 10 or 40 per cent — and are about the same novf m 
far as 1 know The list I haie fione o\er practii^ally I'oversail materials and sup- 
plies (Tesliini nj pp lit 71 in<lu«i\e.) 

Mr Spool ■. testimony via-- us follows: 

Haye been 1 
years. The tie 



(iipen testilied us follows 
[iresidenl iiiil ^ iienl u 



Ms jurird 
Point Hiid Birds Point 
\earf fhe bulk ol < n 
and Texap in Indian ' 



Iii cent; per liiiair 
> 13 and the yew 
"e pay SlZathon- 



111 thi prueof 
ir toil from the 
' h v ad^ anced 



Ml ( rii. n s ti tiitiDiu toiKeiiniig nines ot coal nppeais to be some 
wIliI iLiiuhtii il li\ I^xhllnt^o J to Ml Kiiubellb te'stimony ' Mr 
kinilitU 1 is-,istiLit treiieial audiloi of the St Louis Southwestern 
I hi ( \liibit iLlLiitd to shows aieiajfe pi ices paid for (oal by the bt 
I mil-. Southwestern intluditig the lines in lexas to lie as follows 
Is't'i -si 7 pel ton 14(in *1 T7, 1<*0], gll s7 l')U2 »I 94, and 1903, 
s_' I In piifi-tni l'iii4( iiof-hown 

I'l li I ]u I I 11 I Mid 1 \ 111! liiti 111 itiniul ind (xreat Northern Com 
jiLM 111 li r miuini km! Ill -.Imwn ii\ tli it Lompan\'s "Lxhibit A, 
uml m 1^ inll u IsT -^J TJ ivts -sj 41 IStl $2 i4, 1900, $241 
1 inl s_ I (, mil 1 Ht_' s, 7'' 

1 hi- ■ (>iii])ni\ 1 iin\\ usiii^ oil on a Iiige pait of its line 

Pi iM [III m t t 11 1)11(1 toi toal b\ the Tevas and Pacific Company 
i]c-lio«ii Ij\ th it louipiin H wiitten statement ' 1,' a& follows Ibfl^j 
t>J^r is% >i >4 I'MJ *> i5, and 1«01, $a 2j 

i^era^L pints jiaid toi tue\ h\ ttieCji«U,Lo\o'caiioa.-Rd Santa Fe 
Company aie abown by that company's '■£x\v\\iil X;'' 9.ui M:ft%&\'^ 



lows: isya. ^.U: IWifi. *il.ll»; lltna. *-2.5T. tinU 11103. »2.01. Other 
prices named in the wame exlnhil are: Tins, l«na. ^tA'M: ISHtt. Su.3^5; 
902, *0.31l!^. i(ii(i 1H()3. *i).+43. llail.". IKjCi. $*1.1!'; l«i>6, *8U.2H; 
91)2, #3il.SI. and IHoa. S;-iI.53. 
The difTerenL n-sj)oiideMl*i were rcinu-.-.ted lo tile HtJiteiuents showing 
jrices of supplu'.s and iniitcriiils m-ccirdinj,' lu urtniil |iuirhHSc.s mode in 
Si's, 189«, 111112, ftndl!K>:i. Some of lln'iii I'lnnplirci «itli this request, 
tut others replied that thry wi-re iiiin)ili> tn i\<i -.u. In the Htat(>nientH 
filed verv few eoniparisons iiir niiide Ijelvvftii ls'J-2 iiiiil 11*1)3. excoptin 
tTi«? of tlic IntcrnatioTial and (ireat Northern Coniiwinv. We invit« 
the partieiilHriittcntion of tliL-Corriniisfjioii t« thdt ei.'injMiny's Exhibit 
A, whifh appears tu be ijuite fnll and coniplete. In many eases no 
ditfercnte in price iw shown, hut there are lia instanees where i-iueh a 
difference esiflts. In «ti cafiew the price is higher and in btt leases 
lower in VMS than in ISlia. 
Bt^ginning with January 1. lltuo. there was n gradual increase in the 

Kices of supplies and materials until .Tnly 1, 1903, hut sliiee the latter 
te there has been a substantial dcercsase. Comparing the first half 
of the year 1!H)3 with a period of time just previous to the depression 
of ISK;}. prices of supplies and materials averajjed sui>stantially the 
>nnie. Mr. Mcliride, a man of very widp expcrienrc in such matters 
and who exhibited both iiitiilligenccand impartiality, sai<l. in speaking 
(if priceti. Ilial if the year ISltU were compared witli the early part of 
the year inn:? he lieh'eved not much ditference would be diseovered. 
Some kinds of birnber. such as stringers and caps and high-grade lum- 
ber used in tlie coii-^t ruction of passenger cars, have advanced in price; 
but, on the other liand, there has iwen a decreft.se in the price of steel 
rails and a large numlwr of other articles closely related thereto. 
Although coal has advanced in price somewhat during the last two or 
three years, the price is less now, according to statements made by 
reBpondents, than it was in 1S!)2. 

Much data have been furnished by respondents concerning prices, 
at different periods, of locomotives and cars, but the data are wholly 
worthless for the pui'poses of comparison. Respondents show that 
locomotives and cars purchased now cost much more than those pur- 
chased foiTuerly, but this is because of improvements in construction, 
which have added greatly to the capacity and durability. Mr. McBride 
tells us a ear of the same kind can be built as cheaply now as it was 
t^u years ago. If respondents are building more expensive cars now, 
it 18 presunrably Vteciiuse they consider it economy to do so, 

t'roBH-ties have increased in price and value to some extent for cer- 
Uiii classes of ties, liut not to as great extent as some of the witnesses 
iJaini. if wo are to Vieiieve the statements contained in the Missouri 
Pacific printed annual reports. For calendar year 1901 {at p. 37) ties 
111 Iron Mountain road cost In the track. 35 cents (see the printed 
wpprts), while for 1837 (p. 31), 32 cents. 

_ The item of coal la an important one and the item of freight upon it 
i» important. The coniimrative cost of coal to any company or system 
"f iijad is, hence, affected by freight rates included in the cost. The 
^llmving table tjiken from the printed annual report of the Missouri 
r*tific Kailway system for 1897 (at page 36) is interesting: 

ivwsgpi-oBl ol coal [itr ton, excluding coiD{>an}' (reiaht fl. 23S(i 

^viu^coBt (if coal per ton , including company Ereieht 1. 2B02 

J*BragBiX"el o( coal per ton, inclnding freight and handling 1.3801 

"Ktonnt of company freight included m cost of coal puTcbaseii . *^ ""* "^ 
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The reduction in average cost per ton of coiil purchased for the eom- 
pany's use during a period of fifteen yours endiiijj December 31, 1897, 
18 shown in the mllowing table: 



Year. 


"X^' 


Vcur 


C<«_per 


im 






».» 






1 















































For 1902 coal cost, avei-age for the Mi.-Jsouri-Pacific system, exclu- 
sive of company freight. $1.40.70 per ton. 

Cost of coal to Texas and Pacific Railwav Company, including cost 
of handlinfi, from 18^-1 to 1903, as shown in printed report for lft)3 
(p. 33) as follows: 

Coal cmiK'ini^il. 



Tew. 


pumed. eluding ''''"^■ 
handling. 


s 


894 


260,331 S3.50 J665,036,40 

■JSsieai 'i.St'\ 6071072.62 
a0»,«8 2.30 710,150.85 
322,109 2.25 721,919.11 
340,476 2.23 758,128.98 
402, (MB 3,23 698,480.37 
611,639 2,29 1,175,1?J.71 
485,646 2.2.1 1,092,876.03 
5K,972 2,45 1,293,498.84 














iSi 

670, 117, CM 
fSi.TSb.SK 


«:::;::::::::;:::::::::::;::::::;;:::;:::::::; 













The following table, No. 5, shows the economy in use of fuel which 
has resulted from iniproveraents in roadway an<i equipment: 



Ton-milts. 

isre 2,137 

ISSIfi - 2,622 

V.H)-2 _ _ 2.m 

1903 2,755 

Ton-miKs. 

1 H93 3, 824 

1896 - 4,0*4 

1902 - ---- 3,707 

1(103 - 3,978 

ISU2 2,220 

18% - 2,391 



I iitfTfW-JWl> POWmW op WTEWrKTB oosomsoB wwwhbbtcw. 85 

We have thus wet forth ut letiyth the testimony a.s to the I'&nfre ia 
prices of materials and supplies Iwcause it ran not he tabulated for 
want of definite tijfures. Even if we bad definite ligui-es as to prices, 
the piHouiit of the viirious inat«i-iais hikI supplies required would have 
to be ascertained before it could be determined to what extent opera- 
ting expenses were inereased or diminished hy the advanees and rethic- 
'tions of the pricps. 

S'lMiiuiry im to minejirlncipal ittma of maturidlji and iiip/il/'fii.— Iron 
articles of all sorts dwiined 33jper cent from the highe.st prkw of li*i.)3. 

Piue lumber, uxcept heavy tunlwr, shows no increase. 
I|. Oak and poplar bunber and timbers decidedly increased. 
' Steel rails, structural steel, and trust articles remained steady for ' 
|four years. 
I Cement declined. 

Oils remained steady. 

Excavations— earth, no deci'ea=;c--j)usslbly increase. 

Excavations — rock, declined. 

Coal increased to most companies over IHOl and I'.iUL', decline ftuiii 
1892. 

Cars increased in price, but appears offset by guality and size. 

Locomotives, not ."hown to w more expensive when considering 
their power and durabilitv. 

On the whole, it is not ."iiown that the cost of operation had been so 
materially increased by such increases as there were in price of supplies 
ami material as to justify the advance in the rates. 

HI. T/u' n'/i'iiical cundi/i'oii. e.rpenr!itiiTes^ operating expenses, nut 
t-ariiiitf!!', mid ntntn'i' otkifr nititttfrs pertnhlng to thf iipeMtmn of the 
respmid^^ts' llnesot ra'dway, — Improvements in condition of propeities 
bf ttU of the lines in question have been very great during the past 
four years. This is estal»lisbed by several witnesses and is set forth 
in detail in the printed annual reports of the respondents and in thoir 
reports to the Commission, and the economy of toese improvements it? 
I reflected in the ability of the roads to handle a greater tonnage at a less 
cost. As a matter of com'se, during the time these lines are undergo- 
ing the improvements in roadwav ana bridges, etc., there is a necessarily 
increased cost of operation, arising from various sources. Work- train 
mileage w increased; consumption of fuel is increased; repairs and 
maintenance of equipment are increased; general expenses are increased; 
heavier tonnage of company freight is increased; the total cost of labor 
18 greatly increased. And all of these inci-eaaed expenses occur regard- 
less of whether the cost of these impi"overaents, betterments, and addi- 
tions are charged to operating expenses, to capital, or to income account. 
This can be easily shown fi-om various comparisons in the accounts 
showing opei'ation in detail, but we consider it so evidently true that 
we wilfnot take up space to do so. 

The net income from operation and the per cent it bears to the value 
of the re.spondents' lines of railway is the most material matter for 
consideration, yet it wae not taken into consideration in increasing the 
rates. All of the witnesses agree that in all of the discussions relating 
to the matter of inci-easing these i-ates the sole matter which prompted 
them was that operating expenses were increasing because of increased 
jost of labor, materials, ana supplies, and that the roads needed moi-e 
iioney to meet them. Now, this was the position of the raads which 
vere earning the most, as welt as those earning the least. Tha Rfet 
iFaiogit show more than a fair earning upon the vaXu&'iii'ilBfe'Vi^R?^'^ i 
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of rcispondeiits as a whole, and to eai'h of them in particular. Not, 
indeed, the net earnings reported in all cases, hut the real net earnings, 
had only real operating expenses and not the cost of betterments been 
deducted from the gross earnings. 

In order to show the financial condition, value, and the earnings and 
expenditures, etc., of the respondents' lines of railway, we insert here 
a table which is largely self-explanatory. 

Table No. 6. — ConifHiratire tahUy shounng mileage^ capital izatiorif edimated value^ eam- 
ing}^^ and expeiiset^ per mile of Urn of respondents for the years 1892^ 190 1^ 1902, and 
1903^ ending June 30 j taken from annual re^torts to the Interstate Commerce Commis ion, 
except eMimatcd valuation, which in based on iHiluation of railroad commission of Texas, 
and additional imprttvements shown by the testimo^iy of Mr. Thompson, engineer of Texas 
comnnssion. 



Name of road. 



MisMouri, Kansas and Texas Rwv.: 

1892 

1901 

1902 

1903 

St. Ix)uLs and Southwestern Rwy.: 

1892 

1901 

1902 

1903 

St. Louis and San Francisco Rwv.: 

1892 

1901 

1902 

1903 

Missouri Pacific Rwv.: 

1892 

1901 

1902 

1903 

St. Louis, Iron Mountain and Southern 
Rwy.: 

1892 

1901 

1902 

1903 

Texas and Pacific Rwv. : 

1892 

1901 

19021 

1903 

International and Great Northern R. R.: 

1892 

1901 

1902 

1903 

Gulf, Colorado and Santa Fe Rwv.: 

1892 ; 

1901 

1902 

1903 

Chicago, Roi'k Island and Pacific Rwy.: 

1892 

1901 

1902 

1903 

Atchison, Topeka and Santa Fe Rwv.: 

1892 ; 

1901 

1902 

1903 



Mileage. 



Owned. Leased. 



Capitalization. 



a 1,623 
2,238 
2,277 
2,308 

581 
«»618 
ft 618 
«»618 

592 
1,592 
1,592 
2,361 

1,060 
1,061 
1,110 
1,134 



1,237 
1,429 
1,429 
1,470 

1,388 
1,572 
1,615 
1,612 

775 

838 

957 

l,a51 

1,068 
1,089 
1, 139 
1,140 

2,744 
3,128 
3,219 
3,245 



201 
247 
278 
405 



16 
16 
16 

336 

116 

1,808 

1,008 

2,154 
2,319 
2,355 
2,854 



730 

691 

756 

2,334 



Total 

mileage 

operated. 




Funded i Capital 

debt per stocK per 

mile of mile of 

line. line. 



1,670 
2,480 
2,555 
2,713 

581 

628 
628 
628 

1,328 
1,708 
2,895 
3,369 

3,214 
8,880 
3,465 
3,488 



1,770 
1,901 
1,774 
1,815 

1,499 
1,665 
1,708 
1,704 

775 

886 

1,007 

1,105 

1,058 
lil28 
1.178 
1.203 

3,474 
3,819 
3,974 
5,579 



$41,073 
34. 172 
34,540 

o4, m I 

48,575 
52,992 , 
c 37, 324 
c39,526 

40,951 
27,278 I 
37,987 1 
33,600 i 

48,462 
50,926 
48,670 
52,755 



33,258 
47,832 
49,425 
59,801 

39,178 
35,506 
35,391 
86,291 

19,355 
24,737 
23,168 
28,431 

20,000 
19.566 
18,707 
18,687 

19,546 
21,330 
21,969 
1»2, 104 




25,684 
29,248 
28,818 



$40,567 
32,137 
31,875 
31,507 

62,736 
62,639 
62,639 
59,109 

26,560 
29,844 
31,412 
21,176 

44,746 
62,758 
68,846 
68,600 



20,852 
18,058 
18,a'>8 
17,642 

27,884 
24.656 
24,006 
24,049 

12,581 

11,649 

10.197 

9,281 

4,310 
4,187 
4,003 
8,999 

16,822 
15,986 
18,636 
23,059 



30,107 
29,849 
29,011 



Total per 

mile of 

line. 



981,640 
66,309 
66,415 
65,850 

111,3U 

115,631 

99,963 

98,635 

d 67, 510 

e 86, 617 

69,399 

54,776 

93,208 
113,684 
117,516 
121,355 



54,105 
65,885 
67,478 
77,343 

67,062 
60,162 
59,397 
60,340 

31,flS6 
36,386 
33,365 
32,712 

24,310 
23,783 
22,710 
22,686 

86,868 
37,316 
40,605 
45,163 



/56,791 
/ 59, 097 
/67,829 



a Includes 54 miles not operated. 

ft Includes 6 miles not operated. 

<• Basis includes mileage of St. Lotiis Southwestern Railway Company of Texas. 

rf Basis includes 53 miles of proprietary companies. 

e Basis includes 112 miles of proprietary companies. . 

/The capital stock and funded debt includes issues for the acquisition, by purchase or exchange, oi 
tJie stocks and bonds of other r( ads fcrming part of the system, and the apportionment per mile i» 
nude on that basis. 
e^Includes 8 miles not operated. 
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Fable No. 6. — Comparalice table showing mileage, capitalization^ eMiwated valur, earn" 
ingSj and erpenses per mile of line of responaentSy etc. — Continued. 



Name of road. 



Gross 

earninc^s 

per mile 

of line. 



Oper- 

'atingex-; 

penses 

pJer mile ■ 

of line. ' 



Missouri, Kan.sas and Texas 
Rwy.: 

1892 , 

1901 

1902 

1903 

St. Lonis and Southwestern 
Rwy: 

1892 

1901 , 

1902 

1903 , 

St. Louis and San Francisco 
Rwy: 

1892 

1901 

1902 

190:^ 

Missouri Pacific Rwy: 

1892 

1901 

1902 

1903 

St. Louis, Iron Mountain and 
Southern Rwy.: 

1892 

1901 

1902 

1903 

Texas and Pacific Rwy.: 

1892 

1901 

1902 

1908 

International andGreatNorth 
em Rwy.: 

1892 

19D1 

1902 

1903 

Gulf, Colorado and Santa Fe 
Rwy.: 

1892 

1901 

1902 

1903 

Chicago, Rock Island and Pa- 
cific Rwy.: 

1892 

1901 

1902 ; 

1903 1 

Atchison, Topeka and Santa , 
Fe Rwy. : j 

1892 

1901 1 

1902 1 

1903 ' 



$5, (U)6 
(5,808 
6, 51)2 
G,616 



5,249 
6,897 
7,029 
7,187 



5,310 
5,958 
6,791 
6,681 

4,381 
5,044 
5,232 
5,637 



6,558 

8,604 

9,V>1 

10,269 

4,744 
7,099 
6.733 
6,622 



4,602 ; 
5.928 
5,355 
5,286 



4,783 
6,374 
6,186 
6,702 



5,497 
6,912 
7,292 
6,601 



Net 

ea miners 

per mile 

of line. 



Per cent 
of operat 

ing ex- vHliintion 

penses toiV^^KP 



Esti- 
mated 



gross 
earnings. 



$4,078 
4,931 
4,762 
4,661 






3, 755 
3,953 
4,451 
4,423 



3,125 
3,467 
4. 243 
4, 3*25 

3,191 
3,392 
3,693 
3,845 



4,586 
4,885 
5,937 
6,417 

3,861 
4,605 
4,814 
4,611 



3,851 
4,306 
3,994 
3,997 



4,513 
4,398 
4,598 
5,524 



3,727 
4,532 
4,530 
4,190 



$1,578 
1,877 I 
1,800 
1,956 



1,494 
2,944 
2, 578 
2,764 



2,185 
2,491 
2,548 
2,356 

1,190 
1,652 
1,539 
1,792 



1,973 
3,719 
3,814 
3,852 

893 
2,594 
1,919 
2,011 



751 
1,622 
1.361 
1,289 



270 
1,976 
1,588 
1,178 



1,770 
2,380 
2, 762 
2,411 



per mile 
of lino. 



72.10 
72.43 
72. 57 
70.44 



71.54 
57.31 
63.32 
61.53 



58.85 
58.19 
62.48 
64.73 

72.83 
67.26 
70.58 
68.21 



69.90 
5(5. 78 
60.90 
62.49 

81.19 
()3.45 
71.49 
69.64 



83.68 
72.64 
74.58 
75.62 



94.36 
69.01 ■ 
74.33 ; 
82.42 : 



()7. 81 
65.56 
62. 12 
63.48 



Per cent 
of net 
income 
to esti- 
mated 
valuation 
per mile 
of line. 



$16, 037 
19,037 
19,037 I 
19,037 ' 



15,414 j 
16,788 
17,329 
18, 101 



17,844 , 
21,140 
21,140 
21,140 



17,060 
18,858 
19,966 
21,668 



18,080 
•23,000 
■23,000 
23,000 



17,140 
21,783 
22,406 

22,828 



9.8 

9.8 

9.4 

10.2 



9.6 
17.5 
14.8 
15. 2 



12.2 
11.7 
12.0 
11.1 



5.2 

13.7 

9.6 

9.2 



4.1 
7.0 
5.9 
5.6 



1.5 
9.0 
7.0 
5.1 



Perma- 
nent im- 
prove- 
ments 
charged 
to opera- 
tion, as 
reporteti 
to Com- 
mission. 



$1,159,043 
585,059 
757,727 



256,785 

198,184 

99,869 



194,526 

iie 



379,525 

160,064 

77,807 



302,086 



7,341 ' "4.138 ! 
7,784 : 4.159 , 
7,930 4,615 



3,203 I 

3,625 

3,315 



56.36 
53.43 
58.19 



a Based on a total including a special betterment fund of $900,000 
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d ejjienees per miU o/^i»e of Tespond/inis, rtc.— Con turned. 



»™.. ,„„.„. 


menu 
cbaigiid 

toCom- 
mlHslon. 


Malnl*- 
nanpeof 
way and 


"^^V 

» 


'^F 


Qg Irana- 


ss 


MlsBoarl, KaDE<a«, and Texas Rwy.: 




,151 

1.05S 
'685 

771 
75« 

i 

966 

'm« 

'»67 

'961 
l.-W.'i 

1,27S 
'«i3 


i 

S79 

- 1 

720 

SIO 
880 

«05 

750 

5.T9 
M6 


l!si4 

i.m 
I'.m 

l,72i 
1,091 

i,Ma 
i;8J7 

IMS 

i;69a 

i;b«o 

a[27e 

I,47.i 

2:013 
I'Mi 

■im 

1.420 

iImo 


•is 

2,794 
:i,66S 

1.716 
2,262 

2! 228 

l.S7g 

2! 121 
2,171 

1,662 
1.793 
1,9S0 

IS 
iS 

2,65S 

i.-na 

l:fg 

2,175 

2.6S6 
2,M7 
2,5-W 
2,aBI 

21197 
a, 159 


»» 








■m 


SI. Lout^ «t.rt euulhWHlem Rwj-,; 






si 






se 






4U 




1X0,5.^7 


1^ 




MJ™t"Ji-rwiM;-n,;-v; 




217 








"^s"' '"■!'" 


B2S,3)W 
l.-157;OB7 


115 








JsJ,a67 






3 








11,183 




QllU, Colorado and Saiilii Fc iiwy,: 


^ 


902 




a» 


CliiijWi. lt"i'li I^Im.O lunl I'ui'ifit K..)-.: 


















^l.-l'li'Mi |..."l .,■],.! -..:",;i Ir !:■... "" 




IK 


j;;;,' 




t,127 


7M 


1:S 


2,198 
2,26S 
2,320 


iS 


'■'"■■ ■ ■ 







Fi'cirij this table it appears that net earnings have been increasing for 
twelve years; that, based upon the value of reapoiidenbs' lines of rail- 
way, --o far ii> asci'rtuiiKiblo. thi\v have earned a fair per cent on the 
<■<)>{ of llii? |(ro[»Tty ;it mII tinii'.~. and a large per cent m recent years; 
and it i- olfiir ilitit f\<-n it' .jH ])i.'r rpnt be added to the valuation, to 
(■o\-.'i' -o-iallc'l iiilaiiL;iMi' \iiliii'. -till the per cent of net earnings to 
tlir ' ■ •■■-■..■'.■. I ■■!■ I iiM II I lif |ii-r rent which can be oiitained from other 

'I'in I ■ III- ; .. ■ -\ -.icii].- nl rail\i;ns feadingout from St. IjouIs which 

HTM' ilir iiin^i ii]i|)(jrtant (.■iiiiiineruial points in Texaa, viz. the St. 

IjfMiis, Jroii 37 1) on tain and Houtheni in connection with the Texas and' 

Pai'JHr Kiiilwity and /n teriiationa\ and Grc-.it ^ovtVevwBaWway^ which 



p» 
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through Tpxarkaiia. patoway rtrndn's to the Wctil via two pumllc) Hm-H 
through northfrii Toxii.". iiml viii tlii> ItitiMiiiUiornil hikI (in^nt Northorn 
■lines From I^ngvicw to lli<> (iiiif. iind (n [}><■ Soiilliw<>-t via A!i>.tin and 
San Antonio to Lurrdo. on thf Hin (itiiiiilf; ami flji- Mi-i«iii]i'i. Kannai 
end 'IVxHs Svstoiii, whicti l.hn>uj,'li llic Doniwnn nulrwuy n-m.'hi-s liy its 
'lini?« via (ii¥Pnvilk> to Shrt'vcport. Iji., and. l)y north and south Iinps. 
tlie largp commercial points in northern Tpxan, cential Tflxns, and 
t^oulhcrn and southwwsteni Tesat*. intlwlinji (Jnlf portw. 

With a very few cxrrptiontt alt conimorcial ci'ntciH in Texan rommon- 
l>oint. lerrttoiy are served directly liy oni- or thi^ itllnr of these lines, 
and the iiiowt important pointu urn reached liy IkjIIi nystenis. Wliat- 
erer one of tlie KyMtems sees fit to ilo witli rer^pcct to the ratew or -lerv- 
ice. theother must door tfo out of theliii-iinecs. Su. ]il,-e\vi>ic. whatever 
either of them does all other linens niiictt do. Kiirtherniore, if a given 
rate i.-* rejwonalile and enforcealilf i>r t)ne of the sv-lenis, all other 



railways participating in the tratfic out of St. Louis must conform to 
:hat rate or go out ofthe huslnOMH. Kiuh of tliewe systems of railway 
lias been serving the same territory Kuhstantially for many years, witD 
ilight additionitl iTiileage used in the Texas traffic. We thercforo 



;i 



TOMsider the cvitlcnce mon* |mrtieutarly an applrctl to thi'>.e lin 

The other lines reaching Texas from St, Louis wh'n-h i-.ury any 
roliiine of this tiallir woittj speaking of are tlie ."^l. Lmn^ mid San 
Francisco Eailway (.'ompany, entering Texas via Pari.- and I>enison 
gateways, and the St. Louis and Southwestern Haiiway througji Tex- 
srkana. As to the former there have U'en ao nmny changes ny new 
mileage, arising from acquisition of constructed line, hotb old and 
new. and by building eonmcting linen, et«.. that it seems very difficult 
slthis time to show by compiirison or otherwise what rates it may be 
entitled ti) make. I'rcviou-i to three years a^o it had but Iti njiJes of 
road in Texas, and that was the terminus of its road fnim Red Kiver 
to Paris. 

The St. Louis .Southwestern of Texas is owned by the St. Ixjuis 
Southwestern through the ownership of its stock, etc. The Missouri 
Paoilic does not engage Id the traffic except the Iron Mountain, hence 
but, little need be said as to if except what is said as to the Iron Mouii- 
tiuii. The Santa Fe and Rock Island can only haul the traffic via a 
long route, except such as they receive from the above systems at 
junction points, 

Ilefore pro<'eedin^ to a review of the evidence relating t« each of the 
iwirfs we call attention to Table No, 7, which we here insert, and which 
i* iutended to show the compai-ativc economies introduced into the 
iHisinufw* of handling freight. 
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Table No. 7. — Shwvhig volume and dennity of traffic^ economies in car and train loading 
for the ifenrs ending June SO, 1S9:^, ISik, 1900, 1901, 1903, end 1903, for all of the 
reapondentfi. 



Name of nmd. 



MiNtiouri, Kansas and Texas 
Rwy.: 

1892 

1896 

1900 

1901 

1902 

1903 

St. Louis and Southwestern 
Rwy.: 

1892 

1896 

1900 

1901 

1902 

1903 

St. Louis and San Francisco 
R.R.: 

1892 

1896 

1900 

1901 

1902 

1903 

Missouri Pacific Rwv.: 

1892 

1896 

1900 

1901 

1902 

1903 

St. Louis, Iron Mountain and 
Southern Rwy.: 

1892 

1896 

1900 

1901... 

1902 

1903 

Texas and Pacific Rwy.: 

1892 

1896 

1900 

1901 

1902 

1903 

Intemationnl and Great North- 
ern R. R.: 

1892 

1896 

1900 

1901 

1902 

1903 

Gulf, Colorado and Santa Fe 
Rwy.: 

1892 

189t) 

1900 

1901 

1902 

1903 

Atchison, Topeka and Santa 
Fe Rwy.: 

1892 

1896 

1900 

1901 

1902 

1903 

Chicago, Kock Island and 
Texas Rwv.: 

18926 

1896 

1900 



Number 
tona car- 
ried 1 
mile per 
mile of 
road. 



Tmtg. 
391,059 
394. 424 
530,604 
576,023 
558,684 
531.477 



1, 



355. 174 
392,244 
514,980 
534. 448 
578,298 
584,009 



292,756 
264,560 
372,064 
401,394 
516. 173 
476,956 

316,588 
263,527 
871,713 
415,412 
414,669 
472,915 



464,465 
489,160 
786,105 
842.373 
970,693 
096,792 

258,358 
287,560 
407,274 
518,400 
466,596 
482,223 



2So, 148 
207, 356 
320,768 
358,923 
330,807 
334,826 



256, 583 
250,052 
405,366 
413,565 
455,28;^ 
597, 721 



Number 

tims per 

train 

mile. 



7bw«. 

126.78 

149.00 

197.11 

212.20 

206.88 

211.21 



I 



89.87 
195. 47 
267. 61 
278.61 
314. 72 
347.36 



51.21 
132.39 
154.06 
186.77 
190.44 
196.09 

169.10 
153.36 
189.72 
220.69 
216.09 
25L08 



172.20 
196.86 
250.48 
288.02 
319.50 
373.97 

131.03 
159.20 
175.04 
191.26 
191.18 
201.27 



116. 76 
118.30 
165.23 
194.82 
196.38 
203.37 



95.84 
100.86 
201.19 
216.63 
218. 20 
257. 20 



Number , 

tons per > 

loaded , 

car mile, i 



Tom. 
10.17 
11.00 
13.06 
13. 15 i 
li.'iS i 
14.45 I 



Average 

distance 

haul of 

1 ton. 



I 



5.41 
11.54 
14.39 
14.61 
15.84 
16.30 



3.65 
9.49 
12.69 
13.61 
14.63 
15.06 

n.60 
10.79 
13.04 
14.74 
14.47 
15.79 



10.80 
11.26 
13.99 
14.71 
15.61 
16.65 

9.17 
10.66 
12.86 
13.50 
13. (i3 
14.20 



9.46 
9.61 
11.60 
12.39 
13. at 
13.73 



8.31 
9.69 
13.24 
12.53 
13.46 
14.95 



Miles. 
274.89 
289.88 
298. tf8 
267.06 
278.64 
259.85 



198.79 
206.18 
194.88 
19L93 
192.64 
196.69 



188.77 
173.61 
162.06 
195.83 
198.66 
169.92 

190.10 
178.81 
179. 16 
186.69 
180.48 
179.70 



230.06 
288.48 
239.12 
239.99 
244. 95 
267.75 

250.60 
227.74 
224.23 
2:^.06 
211.89 
196.30 



199.97 
174. 73 
196.65 
190.13 
194.47 
184.81 



173.56 
182.68 
242.72 
239.07 
257.29 
280.82 



Per cent 
of empty 
to total 
car mile- 
age. 



Per cent. 
84.60 
85.35 
81.52 
81.06 
37.81 
36.90 



24.41 
23.87 
24. 58 
25.47 
'23.66 
24.86 



26.46 ' 

32.08 

85.46 

32.68 

84.66 

88.06 

25.68 
26.45 
26.07 
25. 44 
24.05 
24.76 



23.01 
28.81 
21.69 
21.11 
2L87 
20.74 

27.65 
27.89 
84.94 
34.47 
36.25 
32.64 



Paswn- 

ger car 

mileaare 

per mile 

of line.a 



MOes. 




33.88 
33.95 
32.30 
30.41 
30.88 
32.35 



3L05 
33.54 
27.96 
30.61 
34.35 
31.61 



5,626 
6,791 
6,958 
6,996 



6,405 
6,120 
6,800 
8,261 



6,741 
5,606 
6,465 
6,807 



9,7*26 

9,978 

10,763 

10,922 



7.069 
7,397 
7,864 
7,524 



7,036 
7,008 
7,136 
7,260 



5,907 
6,476 
6,768 
6,796 



Passen- 
ger train 

mileage 
per miie 

of line. 



Milef. 
1.258 
1,440 
1,516 
1,516 
1,523 
1.518 



l.ttM 
1,129 
1,14? 
1,270 
1,297 
1,337 



1,251 
1,456 
1,657 

1.66() 
1,(520 

1,148 
1,11S 
1,161 
1,191 
1,319 
1,378 



1,423 
1,571 
1,567 
1,668 
1,828 
1,794 

1.249 
1,339 
1,874 
1,436 
1,427 
1,434 



1,251 
1229 
1,311 
1,477 
1,474 
1,415 



963 
1,312 
1,239 
1.236 
1,254 
1,263 



311,197 
506,099 
556,076 
58.5,683 
615,827 



126.00 
215.78 
237. 72 
243.45 
261.78 



10.00 
12.84 
13.01 
13.81 
14.03 



254.85 
301.72 
299.45 
309.23 
300.54 



w I 



159, 131 
398,557 



118.08 
164.65 



9.26 
14.23 



72.63 
84.27 



28.99 

27.87 
28.58 
30.26 
28.88 



7,958 

6,772 

9,729 

10,021 



1,283 
1330 
1488 
1,829 
1544 



38.36 
29.24 



5,166 



1.466 



aPassenger-c&T mileage not reported in 1892 and 1896. 



ft No report. 
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Table No. 7. — SJiowing volume and de)isiti/ of traffic^ etc. — Continued. 



Name of road. 



Number 
tons car- 
ried 1 
mile per 
mile of 
road. 



Chicago. Rock Island and 

Texas Rwv. — Continued. Tons. 

1901 : 512,951 

1902 , 562,231 

1903 590,598 

;hica^. Rock Island and Pa- ' 
cifie Rwy.: 

1892 341,933 

1896 310,804 

1900 455,687 

1901 ; 484,437 

1902 468,773 

1903 445,905 



Number 

tons per 

train 

mile. 



171.74 
162.21 
162.06 



120. 15 
136.89 
181.84 
185.04 
184.06 
187. 79 



I Number 
' tons per 
: loaded 
■ car mile. 



Tons. 
16.17 
15.08 
17.05 



9.18 
10.23 



Average 

distance 

haul of 

1 ton. 



Per cent 
of empty 
to total 
car mile- 
age. 



Passen- 
ger car 
mileage 
p>er mile 
of line. 



Passen- 
ger train 
mileage 
per mile 

of line. 



MUes. 
82.80 
83.36 
87.37 



Per cent. 
28.07 
28.69 
36.89 



11.99 I 
12.12 
11.93 
12.91 



197.00 I 
196.99 ! 
216.02 ! 
232.00 I 
220.67 ! 
231.44 t 



24.22 
25.64 
25.58 
26.21 
29.50 
32.19 



Miles. 
6,001 
7,135 
6,069 



9,045 

9,640 

10,000 

9,469 



MUe». 
1,190 
1,242 
1,003 



1,867 
1,597 
1,723 
1,844 
1,961 
1,917 



I 



Sf. Louis^ Iroii Mountain and Southern, — This road is shown to 
aave earned, net, per mile of line for the jear ending June 30, 1902, 
E»3,814, and for the following year $3,852; and it is also shown that 
there were for a few years just previous substantial increases in the 
Qet earnings of each year above the preceding one. The gross earn- 
ings per mile of line were for vear ending June 30, 1901, $8,604: 
for 1902, $9,751, and for 1903,"^ $10,269. The operating expenses 
increased from $4,885 per mile for the vear ending June 30, 1901, to 
P5,937 for 1902, and $6,417 for 1903. 

This increase in operating expenses can not reasonabl}' be accounted 
for in the increased business of the road, considering the economies 
which were introduced in handling that business. The total tonnage 
for the year ending June 30, 1901, was 6,448,762 tons; for 1902 it 
was 7,029,066 tons, and for 1903 it was 7,725,270 tons. No permanent 
improvements appear to have been charged to opemting expenses 
during the years 1901 to 1903 in the report to the Commission, but it 
is quite certain that these extraordinary expenditures during the last 
two years mentioned were in part for permanent improvements and 
betterments. 

We may state here a proposition which it is well to bear in mind in 
considering operating expense accounts as reflecting the making of 
improvements, additions, and betterments, and that is that the item of 
maintenance of way and structures and the item of maintenance of 
equipment must ordinarily embrace whatever was expended in the way 
of betterments, additions, and permanent improvements charged to 
operation, and that the items of conducting transportation and of gen- 
eral expenses will not contain such betterments and additions. 

It may be also observed that the item of conducting transportation 
nearly always reaches 50 per cent or more of tte total operating 
expenses, and the twent^^-six subdivisions of conducting transportation 
contain a detail of items which would fluctuate most b}' a change in 
tbe prices of fuel, labor, and small articles of supplies and materials. 
And, furthermore, if prices of supplies, labor, and material remain the 
swne, the item of conducting transportation, when considered in con- 
nection with the volume of business, acts as a barometer in indicating 
the effect of the economies used in handling that business. For exam- 
ple, there is not any verv good reason to suppose that the cost of main- 
tenance of waj find structures would be suDstATvt\«\\\ «ixvn ^t^'^\r\ \«^ 
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the handling of the tonnage above stated of 1901 compared with tie 
tonnage of 1902, or of the tonnage of 1903 compared with that of 1902. 
There might be «onie slight differencs; in the nature of things it must 
be very slight. Therefore the increase in the item of maintenance of 
way and structures per mile of line from 1^834 in 1901 to $1,201 in 
1802 and $1,247 in 1903 can not be accounted for on the basis of the 
increased business being carried over the road, and we must look to 
some other source for the real reason. To a somewhat more limited 
extent the same may be said of the increase in the item of mainte- 
nance of equipment from i^826 per mile for the year ending June 30, 
1901, to $1,082 per mile for the following vear. We think the 
increases must have been due to the making oi permanent improve- 
ments, betterments, and additions. On page 8 of the printed report 
for 1901 of the Missouri Pacific svstem it is stated: 

The policy of making liberal expenditures, with a view of reducing cost of trans- 
portation and meeting the necessities of an increased volume of traffic, has been 
continued during the year. 

Again, on page 9: 

Independent of appropriations of income for improvements heretofore specified, 
the expenditures for niamtenance of the road and equipment were upon a liberal 
scale. The amount charged to maintenance of way amounted to $905 per mile. 

Also on page 9 it is stated: 

The result of the foregoing expenditures will be to reduce the cost of transporta- 
tion. Some benefit has already been received, but full measure of resultant economy 
should be found in the reports of subsequent years. 

By reference to the printed report for the calendar year 1902, the 
following appears (p. 93): 



j 1902. 



I • 



Tons of revenue freight I 7, 298, 848. 

Tons of revenue freight carried 1 mile j 1, 797, 731, 811 

Tons per mile of road i 4, 114 

Tons m each train I 351. 7 

Tons per loaded car , 16 

Earnings from revenue freight i $13, 650, 349 

Earnings per mile of road , 7, 929 

Earnings per freight-train mile ; 2. 76 

Earnings per freight-car mile , . 09. 971 

Earnings per ton revenue freight I 1. 87. 021 

Earnings per ton revenue freight per mile . 00. 759 



iwx. increase. 



6,948,006; 5 

1,732,010,131 3.8 

3,917 1 5 

307.2 ' 14.8 

15.4 3.6 

$13,104,756 4.2 

7,605 4.3 

2.89 15 

.09.481 

1.88.612 • 

.00.757 0.4 



On page 97 it appears: 

Per cent 

Number of train-^ nui decreased , 4. 3 

Number of miles run by trains decreased 9. 3 

Number of loaded cars in each train increased 10. 5 

Number of miles run by cars in each train (average), loaded, increased 4. 7 

Per cent of loaded car mileage to total car mileage, increased • ^ 

From the data furnished by Commission's office! offered in evidence 
it appears that from 1897 to 1903, years ending June 30, the freigW 
tonnage of this road increased about 100 per cent, number of tons 
hauled in train increased from 210 to 373, and the gross revenue per 
train mile increased from $1.44.776 to $2.17.241. 

It also appears from the same data that the company, after paying 
interest on its funded debt of $49,425 per mile of line in 1902 at the 
average rate of 4.62 per cent and a 6 per cent dividend on the capita* 



lock of the company of JiiS,03B jmlt mile, and in inltlilinii thereto itll 
ixetl charges, and after jmyirig for |K>riiiaiienl iiiiprovenjeiits cliarijccl 
fl incoRmnci.-i>uiitof JT80.iit;7. Imdunot^^urplui' f nmi thoyi-ur's opera- 
Sons and income of ii*I,S35.!i-i7. This in of course npoii tlie Imwis that 
the operating expeiisoH charjjed weif all imiirroii for real oper«tinpr 
expenses. 

I'ptm this basis it needs no arfjnnicnt to nrove thiit this conipanv 
fffts not justified in increiisinjr the nilos of freight. The foregoing 
faetw, however, showing Ihe econoniie,H in handling tlie traflic and the 
increase in its volume salistics us that IhiTe must have lieen emln-uced 
ill the items of maintenance of way ami structures and maintenance of 
equipment large additiouH ami liettcrniciit-; ti.- tlic coiiipaiiy'ri proper- 
ties, lidding to tiieir value and in tliat wuv piiying dividends to its 
stockholders in addition to the diii<li'!iils nienlioned. 

The printf'd auniiai re|x>rt of tin- cul<-ndiii' \.>iir U'nl shows lliat the 
I'oiupanv freigiit Imnled hy this mad aunmiilcri to al»oat S per cent of 
Ihe total freight tonnage moved (see p. Ho. printed report), and for the 
yeur lHO'i it amounted to about the same proportinii (see printed report 
tor that year. p. 5>H), The extensive improvemenlH and betterment* 
of this line of i-oad. amounting uhnoot to loconsi ruction during the few 
; ypars last past, probably accounts for such a large jH-reentage of com- 
[miiy freignt, and it wcnld necessarily result that the proportion of 
operating expensed would be thereby ineroaded. 

All of these facts tend to [irove that such increases as there were in 
eodt of labor and of some suliplics and materials were more than offset 
liy Ihe economies shown in imndling the traffic, and suflicientlv indeed 
^ to cover this large vohinie of company freight, all of whic)i is ulti- 
, miilely reflected in the increased net earnings as aliove siiown. 
I No jnstifieution, thei-cfore. is shown on the part of this road for 
I hiring increased the rates of freight under investigation. 
! Ti'ir/ix inifi I'lfip't: li'iHiriii/. —Explanatory of the conditions existing 
ftt thp time the advances were made in these rates, we quote from 
the printed annnal report for the calendar year XW'i. page 13. as 
' follows: 

The rcaiili of the buainess of the line for the year ending De<'un]lier 31, 11102, tom- 
I Phrh] with the previniut year shows a denvaw in aiom earnings at it5;j3,340.76, or 
I ^.'iH per iwiit, and a deereaa! in the net of (251.180.47, or 0.72 |)er cciil. 
I ThiB decrease in earnings is due tti t<xc«utioual1y poor crops in Texns duriutt 1902, 
I iKiMeilin^i a previous year of very liuiited production of (.■erx-nle. Tliese ^^oniTitione, 
I |»ii|)|ed with uniwaally heavy tl<iode (hiring th«> closing months of the yeur, eeriouHly 
inttfmiptiog the mnvcmeiii of trains, retarded general traffic nnd affected earninga 
tonwrrwponding extent. 

. Tlie uiitloolc for !(K)3, however, in the opinion of tbone qualitleil to judge, Ih e^iceed- 
ingiy bright. More cai-efui tillage, ini-reai^ed acreage under cultivation, growth of 
iminigration into the Stale, Hccompanied bythegeneial prosperity en-vailing through- 
Mit the country, will undoubtedly produce more Faliefactory resultH, 

Other explanatory statements along the same line as contained in 
thu report are deemed unnecessary to quote, 

The condition of the properties of the company for performing 
service at a leas expense is shown by a statement which we quote from 
Piige ll>. as follows: 

The physical condition of the property «'H8 also greatly irupiMVCil during the year 
PJ a liotTal espenditure for heavy steel rails and lialluut to meet the revjuirements of 
JW Increasing buaneee, particularly on the New Orleans division. \V'ith these 
mproved conditione the cninpany will i>e enabled to handle v, ith greater facility a 
uouh larger volume of traffic at a reduced cost. 
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Oo pagp 13 of the uniiuul report for 1H03 thv following appears; 
Itu 



The ini'rease in net earnings over the previous vear is stated at 
S3a4.32T.ni. or 11.3U per cent. 

The total freight tonnage of this Mystciu a little more fhan doubH 
from the year 1897 to 1HU3. as shown by the reports ending June 30 
for each of those year.-;. 

As shown in tlie tuMes •.iiliinitlcil in eonnection with this brief, both 
gross and net earn! nj:^ iniitcrinily im'rcji.sed. The expenditures for the 
maintenance of -way iind -iiuctiircs sire shown to have been on a very 
liberal scale from is'.i.s on to and iiiehiding 1903, if we are to take asa 
basis of a liberal expfnditiire fur that item what is said in tlie annual 
report of the Missouri I'aciiii' system, as referred to wherein that sys- 
tem considers 'SWIii iior mile for maintenance of way and structures as 
being upon a liberal scale. 

The Texas and Pacific expended for maintonancfl of way and struc- 
tures for the year ending. I iine 30, IWOl, Sl,00i: for l!)02,''*l,llfi. aud 
for iy03. ¥9ifi per mile of line. The same may be said with respect 
to cxprndituresfor l!«il, 1002, and lOOS for the maintenance of equip- 
nii'iit. Till- ili'iii of conducting transportation per mile of line remained 
siLbstiiiitinlly t!u> same for the three years just mentioned, and soas 
to gcnenil cxpi.'ii-;c<. Poiihtless the extensive iniprovements which 
the evidem-i' in ihi- im-i' -^liows were being made upon the line of this 
road and itM'<|iii|)nirnt render it capable of introducing extensive econ- 
omies into il:c iii;niiMT of liandling traffic, which, with the prospec- 
ti\t' iiirrc;i-~i.' in tli- \iphii!i>' nf tintiic, must be more fully reflected in 
sithsc, jin'iir w':ir-, iliuii-j-ii ii .ior- nut. appear from the reports of this 
I'onijuniy rluil t'oi-[hi' iliM'i' yi':u's last past such material economies 
liavo li"i-ii iiitrudiircd liitu tlic iiiiiidling of traiSc as have been by some 
odiri' r'i;ids, Init it does appear from the data furnished by the Com- 
iiiission'-i ofKcD and introdi 
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in(oiost. Kiir theviiuvs IIKH. inn:>. and VMKi itH]>]>eurK tliattlii>i inter- 
f*t was piiid. At iill I'VPiiU. afUr (ip<liu'ting from tlip totjil iixoriie for 
the year ending .Iiiiic ;^0, limi, tin- iiitci-e*t tuiTiiod. nnd jx^rriiHricnt 
improviMiiunta oliHi-jfcd tti income nccminl of !?5;iii.+.'iO. htuI nil fixed 
charges, there was a nurpliis fiom opi>ratioti of #1,!J17.1'W. which, 
Iwwed upon the luiloagi; owia'd, would lio ST7+ per ruilt^ of lino than 
owned. 

For the year 11>U2 the repoit of thi.s r:niTi(>anv tn the Com mission 
Hhows a (ieticit of $SH3.>iW». but when it is eoiisiderrd t.hiit in addition 
to the deduction from net earnings of the inteivstacrnied on the funded 
(leht there wus deducted $1, 41)4,573. whieli was e:(peiided for pcrnm- 
ncnt inipi-ovcnient-', Instt-nd of tJiere being ii real diiiiit there was a 
suij)llis uwd for perninncnt inipiovemeiit.- of frlOll.tlil". eijuivaleiit 
to fo7a pormilL- of line owiii>il. In the jeitr ending Juno 3a. UK)3. 
there was dedurt.'d from tin- net ciiiningK iiilercKi on the fundod debt 
BC^'i'ned and nn lonount i-xpcndi'il for pi.Titianent iuiprovcinenls of 
S2.877.7!>7. lieside.H fixed eliiirges, which resulted in an appaivnt deficit 
of 1^2, 1 -lii, lit*, whii'h if deducted from the amount expenaod for iieruia- 
iienf. iinpi'ovement-s would leave a real wurplus of 87J^ 1 ,iiu5, e«[uivalent 
to-S454 per ndle of line owned. 

As show II in tabic No. t{, anti.', the percentage of earuiiig's to the valu- 
ation of this property shows that it earned, in 16'J'2. 5,:> per cent; in 
19l>l. 13.7 percent; iii 19112, St.li per cent, and in 1903, St.fi per cent. The 
6 per cent on '^iii.'IMb.'iti per mile of line owned, being the amount of 
the bonded debt, furnishes fair income upon the property^indeed, it 
isvory ninch luore than 5 per cent on the actual value of tne property. 
as shown by the Gvidcm-e m this eane. 

C-on.-ideriiifr tlic \ i'v\ cMi'tisive imiirovenientj* which have la'en made 
upon thiit liiH' iif y-.i-l. [Ur r ,i-f of nmintenance for the future certainly 
ought to lie i-nii.-iil.-inbiy I''-- than it has bci-n for tb« past four years. 
Tho average cxpcn-rs of maintenance of way and structures per mile 
of line for the vhuin previous to 11)01 wcvn very much less than they 
have lieen since tliiit time. The remarks made in connection with tJie 
Iron Mountain opnn ihii^ subject may be referred to without repeating 
them at thi:* place. 

The gross earnings of this road per mile of line have been quite large 
coneidenng the geogmphical location of it, from the fact that the Rio 
Grande division, from Vort Worth to Kl Paao, for the most part runs 
tJiroiigh a very sparsely settled country having a light 1o<bI tmfiic. 
The gross earnjng.s of the Atchison, Totwka and Santa Fe Railway 
proper for tho year IWOCl were $fi..^3^ per mile, a little less than the 
gross earnings for the Texas and Pacific for each of the three yfiSi's 
ending June 3(1. U'llI, 11)U2, and ll'OS, while expenditures for mainte- 
nance of way and structures on the Atchison, Topeka and Santa Ke 
amounted to $k4+ per mJlo. which was about the average of tliat road 
for ten years, from isys to 1902, intdusive. 

The iwrcentage of operntiug expenses for that company, for that 
year, to the gross earnings wa*< 57.86 per cent, while on the Texas and 
Pacific the percentage for the same vear was 70.92 per cent, and for 
years ending June .^i(, 1901. «3.4j) percent; 1902. 71.49 per cent; 1903, 
1(9. fi4 per cent. For the calendar year liX)3 it was liS.ol per cent. 
(See printed report, p. 16.) The cost of maintenance of equipment on 
the average for four years, from 1900 to UtiW, inclusive, on tlic Atchi- 
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son, Topeka and Santa Fe, per mile of line, wan §881, and on the Texas 
and Pacific, $796, a ditfei-ence of S37 per mile on the average for the 
four yearn. 

Of course there are many different conditions on the two systems 
of road, but this same comparison and same showing can be made 
with respect to others of the defendants in this case; for example, the 
Chicago, Rock Island and Pacific. The co&t of maintenance of equip- 
ment on the average for four years, from 1900 to 1908, inclusive, on 
the Chicago, Rock Island and l^acific was $701 per mile of line. As 
another basis of comparison take the Iron Mountain and Southern, on 
which the cost of maintenance of equipment per mile of line was ^41, 
which represented a freight tonnage of more than twice as much as the 
Texas and Pacific. So that, when we consider the fact that wages and 
the cost of supplies and materials entering into the item of mainte- 
nance of equipment can not be materially diflferent on these different 
lines, it argues strongly that the Texas and Pacific Railway Company, 
in that item of operating expenses has embraced large amounts for 
permanent improvements and additions to its equipment which are not 
shown in its accounts at all, else there has been an era of extravagance, 
and in either case the public should not suffer b}' increased rates of 
freight. 

llie rnteimafUnHtJ and (ireat Xortheim Railway. — This road makes 
a poor showing in the amount of net earnings reported, as is shown in 
Table No. 6, ante. An examination of the gross earnings, however, 
tends to show a fairly good condition for a western road. The gross 
earnings for 1900 were $5,067 per mile; 1901, *5,9!>8; 1902, $5,355, 
and 1903, $5,286. Notwithstanding the fact that it is claimed for this 
road that it needs more net earnings than it has been making, some of 
the items of operating expenses psr mile of line are on as liberal a 
scale as the same items on roads which are making a great deal more 
net mone}'^ per mile of line and handling a much larger tonnage. For 
example, the expenditures per mile of line for maintenance of way 
and structures, as charged in the operating expense account for the 
year 1901 were $1,175 per mile; for 1902, $1,041 per mile, and for 
1903, $967 per mile; while the average from 1893 to 1900, inclusive, 
amounted to about $800 per mile. The increased amount, therefore, 
must have been expended for betterments and improvements. The 
evidence very clearly shows this. 

Mr. Thompson testified that while this road was valued by the Texas 
commission at $18,080 per mile in 1895, extensive injprovements had 
been made of both the road and equipment, so that ne considered it 
worth about $23,000 per mile in 1903. Since no improvements are 
reported, either those charged to operating expenses or to income 
account, or as being paid for in any other manner, it must be conceded 
that if Mr. Thompson's evidence is correct this company, in addition 
to its net earnings reported, has in fact received its dividends by the 
improvement and reconstruction of its property and in supplying the 
equipment necessary to perform its service. 

The auditor of this company testified at Chicago that all of the 
improvements which had been made, whatever they were, including 
renewals and repairs, had been paid for out of the earnings and had 
been charged in the operating expense account, and that they kept no 
account showing improvements and betterments unless itwas new 
construction of additional lines. 



I It was oonk'iideJ on tlic purt of tin- attorney reproscnting tliitt roud, 
Judge Stedman, us shown in the {.'hiengo rerord, pH^es 36fl and Ml, 
that improvouii'Tits in thv way of hctU>irnont». like the hiiilding of & 
new depot whero thero had b^en none Ijeforn, was a proper item to be 
included in o|)(>mting exponwes; and Un!feui«Hi it was TOmai'ked by a 
member of tliis Commission lit the hejtring that, even (conceding the 



contention to be true, yet it was important to know just what the road 
tad been doing with lis money, in order to properly decide the ease. 
This we give a*> our reaMon for at thia place making the whowing that 



the net earnings no not l-eally refleet what they ought to lie utider 
normal conditionM, when extraordinary renewals and repairs are not 
required. 

If the increased value of Ihis road, by reason of betterment* made 
from operating expenses, should l«> taken as a Isisis of earnings— and 
we do not dispute that proptwition-thcn it must !«> eonsidered as an 
asset which the company has obtained from operation, and when ao 
considered it becomes an additional dividend to be added to the net 
earnings rejwrtcd, 

I It can be readily seen that were this done tlie net earnings would 
make a showing »uftieient to pay it:S interest and a dividend to its 
. BtocKbolders. 

The mileage of thia line increased from 885.70 miles on June 30, 
;1901, to l.(lOl5.5;J, .Tune 30. 1902. and 1.104.60, June 30, 1903. The 
ijtotal gross earnings of IStOl and 1902 were piactically the same, though 
hredu(»d per mile of line. The total gross earnings for 1903 showed 
^n increase of about » per cent, thouufh the amount per mile decreased 
^slightly. {See Table No. (i ante.) Ttie density of traffic on this line, as 
jebown in table No. 7, has always been much less than on the lines of 
jthe other respondents, and it can not be expected that extensive 
improvements can be carried on out of its earnings and still pay iuter- 
;{e8t on a iKinded debt equal to the value of the road and a dividend to 
Itbu stw.kbolders. 

' The MiMgoiiri, Kan-mn ami Texm Railmay Comjmjhi/ {Jxiili com- 
!paniet). — This company should be treated as a system, 
' The net earnings for the vear ending June 30, 1901, were $1,877; 
ijfor 1902, «1,8U0; for 1903, 4l,965. To this should be added the per- 
,imanent improvements charged to operation as reported, $522 per mile, 
of line owned, for 1901, $257 per mile tor 1902, and $328 per mile for 
1908, which brings the real net earnings up to *2,399 for 1901, $2,057 
for 1902, and $2,287 for 1903. The company paid its interest. 4.15 
per cent, on a Itoeis of $34,540 per mile of funded debt for the year 
laOS, and paid for permanent improvements, charged to operating 
expenses, $757,727. and all ita fixea charges, and had a surplus remain- 
ing of $l,099,91fl. This is according to the data furnished by the Com- 
mission's office. 

The printed annual reports in evidence for the years ending June 30, 
1902 and 1903, show in detail the conditions of the property and the 
improvements that have been made, as well us the financial statements, 
with an increase in both gross and net earnings, as well as in the econ- 
omies in the handling of the trafHc. 

As shown by the tableij heretofore introduced, there was a lilieral 
Wpenditure for maintenance of way and structures charged to operat- 
'ngejtpenscs; and this same policy seems to have been pursued through- 
wit the entire system. (See testimony of Mr. Thompson, vcvqiA, v$- 
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625, ()2U, and 630: and also testimony of Mr. Maxwell, transcript of 
evidence, pp. 248-250, and 255.) 

One of the facts with regard to this system of road is that it does 
not have terminals of its own, but at most of the important points 
makes use of others by a system of rentals and trackage arrangements 
of one kind and another, which of course increases tne proportionate 
amount of expenses incurred in its operation. Considering the value 
of the road, as shown V)y the testimony of Mr. Thompson and as intro- 
duced in the table heretofore presented, the net earnings reported give 
this road a good showing from the standpoint of earnings. It must be 
borne in mind that the estimated value of this road embraces the 
improvements and additions as shown by Mr. Thompson's testimony. 

The road is favorably located throughout the entire length of its line 
in a rapidly developing country, and there is no reason apparent from 
any of the testimony in the case whv this road should not continue to 
prosper. 

The complaint that it has never paid a dividend upon its stock 
is of little consequence when it is seen that it is bonded for more 
than its value and pays interest on its bonds regularly, there remaining 
a large surplus after extensive improvements upon its line and additions 
to its property. 

We quote the following from the printed report for the year ending 
June 30, 1902 (pp. 6, 7, and 8) : 

The volume of your company's business continues to show an hicrease. Thegroas 
earnings were $16*391,399.91, snowing an increase of $988,316.80, and the operating 
expenses were $11,547,206.33, showing an increase of $723,192.71. The aggrmte 
tonnage shows 5,014,429, being an increase of 129,453 over the previous year. The 
earnings per ton per mile were 0.904 cent, against 0.927 cent, and the tons hauled 
per train mile were 206.4, against 212.2 for the previous year. The decrease in cotton 
tonnage of 47,529 tons was caused by the short crop, and the competition of rival lines 
has diverted a certain proportion of coal traffic which was formerly received by your 
road, but the losses thus created were compensated by increased movement in other 
commodities. The freight earnings increased $535,074.42 and passenger earnings 
$382,597.59, the large increase in the latter bearing significant witness to the general 
activities throughout the region traversed by your railway. 

Improvemente under way at the time of the last report have been completed and 
new work commenced, the most important items of which may be briefly described. 
Various changes of alignment have been made amounting to 22 miles; the reduction 
to a five-tenths ^rade of the line between McAlester and South McAlester is nearina 
completion; an important grade reduction at Taylor, Tex., has been completed and 
others have been commenced; about 19 miles of embankment have been made stand- 
ard width; 106 miles of ballasting have been completed with rock, burnt clay, cin- 
ders, or gravel; 189 miles of new 66-pound rails have been substituted for light railfl 
on the various divisions and the old rail relieved has been available for rela3ang elfle- 
where; 11 steel bridges have been erected or strengthened; 79 concrete culverts have 
been built, replacing small trestles, and a large amount of work has been done upon 
other trestles in strengthening them to bear heavy equipment; 1,493,779 ties have 
been put in the track; 46 miles of sidetracks have been constructed; 282 track miles 
of new fence have been built, completing the fencing of the main line; new depots 
have been built at White wright, Royse, Sadler, Pottsboro, and Whitesboro; a fire- 
proof record building was erected at Parsons; additions to the depots and structures 
at Muscogee, South McAlester, Denison, Hillsboro, and Waco have been completed, 
besides minor buildings at manv other stations; reservoirs have been constructed at 
Denison, Sadler, Windboro, and Waxahachie. 

There were built at the shops 2 locomotives and 61 cars of various design; 513 
freight cars were equipped with air brakes. All the equipment of your company 
has been provided with automatic couplers in accordance with the law. In con- 
nection with the policy of improvement of superstructure it may be of interest to 
note that 829 miles of main line still remain unballasted, 310 miles of main tnck 
still remain laid with light rail, and 302 miles of branch lines unfenced. OontrBeti 
have been made for the delivery of 30,000 tons of steel rails daring the currMJt 
year and for the fencing of all remaining lines. 



The policy ut till' iiiiiuiuti.'uifiU in tuieed u|h>ii ilit' ['otjvk'tiuu ttiat llie reliabiliUtUoii 
„.' ynur railway mii!^t W- Utwad in (-i):itibinuy umi ktikIliaUv iiK-rcusiiiK ils elllcit-iu!)*'. 
10 ihat in tiniP it may (lerivp n Urair jwrci-iilagu of pmHt Irvun it» opcrnitionB. This 
policy lias Ix-en (.-uiwl^illy fullnwea, atjil eai'liyMr lioagv^ii a iliBdm't ailvatice iii the 
;)ianu'ter nii<l capacity of tlie rciul. 

It. is aleo showii in printRd report for 11(08 (p. S) that— 
contriK'ta for Htecl rail huve bt-en iiiadti for the (■iinvnt year, inchnUng; 17,000 tons of 
SO-pounfiand l3,000tnn5ii>(8S-i»oiind rail, the lutter for use uixm the Choctaw division. 
With the Bobrtitutioti o( Ihie rail, the work of replact-riieiit on the main line will 
practically have Iwen cnmplet^'d. 

T/i/' S(. Liiitl" So>/f/iM-8ft'/-ti liaUwaij Vfinpani/ (hdh /•oii/jxitilea).— 
The net earniiig's of the Hvatcni foe tlu' year ending June SI), 11*01. iw 
Bhown by thf printed annual report for lliO'i, page -iO, were 82,159.37 
'per luile of road. For tlio followitig year there was a very large 
increase in Uie item of maintenance of way and struetures — 26. 7u per 
«ent^and an imreaae in the nmiritenance of equipment of 21,94 per 
cent. This, togetlier with an inerease of 5,S0 per cent, so increased 
'operating expenses that together with a decrease of 1.6^ per cent in 
groas oarnin^, reduced the net earnings per mile of road to ?l,fU9.(33. 
(See, Exhibit A, p. 20, printed report for 1903.) 

It is stated on page 13 of that report: 

The decrease in groas earnin)^ is due largely lo the drought during the paat HeHHOn 
throughont the country trihotary to the line, whloh rcAulttid in a laryely diminished 
TOtlon crop. The trariBfiortation o( cotton furms an important factor in the revenue 
of the line, directly and indirectly. Any decrease in the vield adversely affects the 
general business uf the country and is marked by a falling off in other classes of 
tmflic, both freight and paasttnger. 

On page 14 of tlie isanie report it is stated: 

_ The increase of M.B6 percent in operating espcnees is account^ for, principally, 
by the liberal expenditureu (or iiiainlenance of way and stnictares, and for mainte- 
Dance of equipment during the i-iirri;til fiscal year. 

On page 7 of the same report it is stated: 

During the current fiw.'al year the policy of permanent improvement of the road- 
icajr anci truck has been continued tli n greater CKlent than ever before, and the 
iqaiptiient and facilities for liandling yonr company's tradic have been largely 
ncteased. These iinprovemiints and tlie additional improvements contemplated will 
lave the ultimate e^ct of decreasing the cost of transportation, and the benpficial 
'Multa will be more (nlly reflected in reports of siihsecinent years. 

For the year ending .lune 3U, 1UU3, as sliown by the printed report 
for tbat year, page 20. the net earnings per mile of road were $1,565.94, 
whitih is accounted for apparently by an increase over the previous 
year in cost of maintenance of way and structures of 4.92 per cent, 
maintenance of equipment 1.0.^ per cent, and general expenses 123.33 
per cent. 

It is stated, on page 13 of that report, that— 



While the gross eaminss show an increase of only $11,315.18, or 0.16 of 1 percent, 
II >a Appropriate to state that this showing would have l>een macfa better had it not 
Iwen tor the heavy rains which prevailed uontinuoiialy from November, 1»02, to the 
Itst of April, 1903, etc. 

A^in. on the same and following page, it is stated with respect to 
the iaerca«e in operating expenses that — 

' • " the principal causes of this increase were larae expendituree for labor. 
ctiU^g ndl {272 milee of light rail ha\'ing been replaced by hea\*ier rail), and on 
tOOMUt of the general increase in w^es and cost of all supplier. The ooet of opent- 
ing ttains was materially increased on account of the improvement work, aoclk M 
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adjueting grades, changing rail, etc., in progresB, this added cost being a neceeeary 
and unavoidable expense incident to work of this character. 

The total expenditures under the general head of maintenance of way and strac- 
tures for the fiscal year show an average cost of $1,103.12 per mile of main track 
operated, or an increase of $52.90, or 5.04 per cent, over the preceding year. (Equal 
to an increase of 29.74 per cent over 1901. ) 

TRAIN AND CAB LOADING. 

The following tablen, Rhowing the average load per train andper loaded car, reflect 
the improved operating retfulto in the way of economical efficiency, these resnlte 
being directly due to improvements in connection with the reduction and adjustment 
of grades, the replacing of light rail with heavier rail, and the acquirement of modem 
ana more powerful locomotives and freight c^rs of a greater capacity. Especial 
attention is called to the fact that the ratio of increase from year to year on the St. 
Louis Southwestern Railway, where the work of grade adjustments has been in 
progress and is now almost completed, is much greater than on the St. Louis South- 
western Railway of Texas, where but little work of this character has as yet been 
done. 

Average load, in tons, per train (including company malerial). 



Year ended June 80— 



1900 
1901 
1902 
1903 



St. Louis 
Southwest- 
em Rwy. 
Co. 



292.08 
817.90 
844.14 
383.70 



St. Louis 
Southwest- 
ern Rwy. 
<:k).of 
Texas. 



148.49 
160.71 
160.28 
167.09 



£ntiie 
system. 



281. OS 
286.02 
265.80 
281.68 



Average load, in tons, per loaded car {including company material,) 



Year ended June 30— 


St Louis 

Southwes^ 

em Rwy. 

CJo. 


St. Louis 
Southwest- 
em Rwy. 
Go. of 
Texas. 


Entire sys- 
tem. 


1900 


-- 
16.70 ia.fiA 


14. 2i 


1901 


16.77 
17.82 
18.00 


14.68 
16.81 
16.40 


16.88 


1902 


18.84 


1903 


17. 1> 







From the foregoing it is apparent that the real net earnings for the 
years 1902 and 1903 are greater than the reports show. The printed 
annual reports mentioned show with minute detail the additions and 
betterments to the company's property. 

One fact is worthy oi remarK and that is that in the foregoing c^uo* 
tations from the printed annual report for 1903, made by the vice 
president and general manager, Mr. F. H. Britton, the economies 
resulting from tne use of heavier equipment, as stated, do not exactly 
conform to the testimony of Mr. W. E. Green, vice-president and gen- 
eral superintendent, who seemed to doubt the ultimate economy oi the 
heavier equipment. (See transcript of evidence taken at St. Louis, 
pp. 302 and 303.) 

Gulf^ Colorado and Santa Fe Railway Company {in connection toUh 
Atchison, Topeka and Santa Fe Railway Conij^any). — Since the Santa 
Fe lines do not reach St. Louis the gulf division, through its connec- 
tions with St. Louis lines, is the principal part of the system interested 
in this case. 
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Thin comimny is owned pmi^tically l>v the Atchnoii, 'I'opoka and 
Santa Ke Railway Couipaiiy a» a part o^ tlm Snnt« Fii «y«tcm. Thi? 
stuckfi and t>on<ls uppeur to Im ufpuf^ited hk at^curily for the funded 
delit of the systi'in. Ily referonce to ymgc 44-of thn piinti'd iinnuiil 
i-uport fur thtj ycur i.'ndi'ii(r Juno 3ii. Ul'iy. of tho Atchison, Top<*ka and 
tianta Fe liailway ('ompatiy, it ap;x>arN that thn total amount of thv^ 
^rf«t and second niort;fH(fe I;<mkIs of the Gulf, Ckilorado und Santa Fn 
Company are plcsdgud as seciiritv for thti funded debt of the At4'hinoii, 
jTopcKa and Santa Fo Kailway Oonipany; and on pagi' ■(.'> of the, same 
fupurt it ap[K>arit that the tolul aiuuuul of the ntocK of Ihc Gulf. (Vilo- 
pndo and Santa Fe Railway Companv is nled(r«d an necurity for tho 
funded deht. This Ijoinjf the ca»e, for tiio purposes of the present 
Mjscuwion and proceeding, we take it to be proper to conriider it as a 
lcon.stitucnt jmrt of the haiita Fe nvHtem, as is done in the printed 
luiKirtB introduced in evidence. 

>Ve bfilieve it is correct to way that a part of a system of railway can 
not \k considered scpanitely fniin llic sywtitm tli wliich it hclongs. 
This l)ecome» extremely importjtnt with respect to the Santa Fe sys- 
tem, lis well as t^i the St. Louis and Soiithwest«rn Railway system, and 
t« others which are parties to this proceeding. Tliesc eonstrtuent com- 
panies oftentimes niav he treatwi as Innneh liui-s ur fi-cdei> to the 
whole system. Tliis is n-eognized liy lln- slali'inenl <onlniiied in the 
printed annual report for liK)2. above referred to, uage ly. in which 
we following statement in made with respect to the Peuos Valley lines: 
Htnce tlie |)UbtimiTii)n ollbp last report ftUH.OlK) aildilltinal Imndaof thiH road have 
liwii imrctiBwd, so that voiir wiiipaiiy uuw ')wim attarly all tlic oui^larxliui; IioiiiIb 
Mil noch. The net eaminiw of theais linw for tho finc-al year were SIS9.503.B0, 
■v'bluli 1m e<|uivuleiil Id T<,4~ percL'ntim the aniDunt paid 1)^ }> our company tor all the 
hon'in and rtoclc it ownf, u rrwiilt qiiilf BotiBfartory when it it< n)n(iiciertsf that these 
iinm i^ntribiilfl s wnwdersblp hiiBinpa* to olhcr imrtJ' nf the ayxtem. 

_ While the same thing is not stnteit nf the Gulf. Ooloi-ado and Santa 
i\ Railway Gorniianv, vel Tlnd^lllll(■l^l^■ it in qnilp as applicahic, 

Itappeai-H in the data funiisiiei! Iiy lii.' CnniniisNion's office that for 
the year ending .lime :io, IDOii, tln' net i>uriiinjr-i piT mile of line of the 
Bnlf. Colomdo and Santa Fe Railway t'onipany were lSl,58H, and for 
thf! year 11">3 that they were $1,178. and a deticit is shown for each of 
these j-mrs. And it aoes not appear from its report to this Coinmis 
Sion that any itormanonf iniprovenionts were charged to income 
leoxiunt in the item of opemting expenses. It is definitely shown 
by the print^'d annual rc]»ort for l'J():J. above referred to, thai there 
Were expenditures for const ruction and eijuipment on the line of the 
Gulf, Colorado and Santa Fc liallwiiv Companv for that vear of the 
total amount of *"«7.:is.t.7l . (Sc piige liS, pi'liited report for llt02.) 

In the printed anniiul i-epoH for tin- yi'iir I'tnling .lune 30, li»(i3, the 
■mount expended for permanent improvements is shown as a gross 
item for the entii-e system, and not separated so as txi show the amount 
for each constituent part of the system: but it is quite evident that a 
liiiich larger amount was expended on the Gulf. Colorado and Santa 
Te iUilway during the year ending .lime HI). lHn:i. than for ihe previ- 
Cii^ year, and that it wusenibriie<^d in the iti'Ui of " operiiling •■x[)''iises.'' 
^nde-r the head of ■'.Mainlenjinrc of \viiy und -Inntun-.." h appears 
In the diila furnished l)y the ('omnrrwsion"- i>tlicc Ihat the iinionnt 
expended per mile of line for this item of "openiting expennes" wna 
*1.5n5, and for the pi-eviotis year $i»fU. 
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It also appears from the testimony of Mr. Thompson that the Gulf, 
Colorado and Santa Fe Railway Company reported to the Texas com- 
mission permanent improvements and betterments made for that year 
to the amount of $444,32^.75; that for the previous year the amount 
was $745,595.21, as reported to the Texas commission; and altogether, 
from 1896 to 1903, inclusive, there was expended for permanent 
improvements and betterments on the line of that railway, as reported 
to the Texas commission, the total sum of }p5,915,711. The gross 
earnings of the Gulf, Colorado and Santa Fe Railway per mile of line 
for the year ending June 80, 1901, were $6,374; for 1902, $6,186, and 
for 1908, $6,702, and when these are compared with the gross earn- 
ings per mile of line on other parts of the s3'stem,and with the system 
as a whole, it leaves no ground to complain that this road was not 
earning of gross earnings amply sufficient to make a good financial 
showing. 

If they saw^ proper to appropriate the earnings to betterments and 
improvements, presumably it was because it was advantageous to do 
so from the standpoint of future earnings. Considering the Gulf, 
Colorado and Santa Fe Railway Companj^ as being owned by the 
Atchison, Topeka and Santa Fe Railway Companv, and looking at the 
matter from the standpoint of the financial condition of that company, 
there would not appear to be any sort of reason arising from thatcaase 
for increasing rates. 

As to the Atchison, Topeka and Santa Fe Railway* Company it 
appears in data of Commission's office that after paying 4 per cent on 
funded debt of $29,248 per mile and 4 per cent on common stock and 
5 per cent on preferred stock, total of $29,849 stock per mile of line, 
and after paying all fixed charges the suiplus for the year ending June 
30, 1902, was $5 777,617. For the year ending June 30, 1903, the sur- 
plus after similar interest and dividends was ^,111,419. Net earnings 
per mile of line were as follows for four years: 1900, $2,752; 1901^ 
|3,204; 1902, $3,625; 1903, $3,316. 

The proportion of operating expenses, or that which was charged in 
operating expenses, for the Atchison, Topeka and Santa Fe Railway 
Company for the year ending June 30, 1903, was 58. 19 per cent, while 
for the Gulf, Colorado and Santa Fe it was 82.42 per cent. In view 
of this showing and in view of the fact that the cost of supplies, mate- 
rial, and labor and of practicall}^ everything entering into the opera- 
tion of a railroad, is substantially the same on the two parts oi the 
S3^stem, it is perfectly incomprehensible that there were any actual 
operating expenses of the Gulf, Colorado and Santa Fe Railway Com- 
pany reaching to such an enormous proportion of the gross earnings* 
This all demonsti'ates that it is simply a method of keeping accounts. 

The density of trafiic shown by the number of tons carried 1 mile 
per mile of road in Table No. 7 shows that this railway has a consider- 
ably larger densit\^ of traffic than any other line of road which is a 
respondent in this case, which handles much of the St Louis-Texas 
traffic, except the St. Louis, Iron Mountain and Southern, and just 
slightly less than the Atchison, Topeka and Santa Fe Railway. The 
number of tons per train mile is only 4 tons less than the Atchison, 
Topeka and Santa Fe: the number of tons per loaded car is almost! 
ton greater; the average distance hauled is but little less, and there is 
no reason why the real operating expenses should be much above those 
of the Atchison. Topeka and Santa Fe Railway Company per mile of 
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line; but it appears from the data furnished by the Commission's office 
that it amounted to almo>t ii thmisiirKl dollar;^ per mile of line more, 
while the volume of Iraffic on the (iulf, Colorado and Santa Fe was a 
little less than thiit on the At-hison. T-ijieka and SanU Fe. It is there- 
fore clear that the statiMiienti^ made Iiy this coiupany as to ity net earn- 
ing can not be taken as a basi^ for any decision hy this Commission; 
hut the company must be considered from the standpoint of what it 
waa capable of doing had it seen fit to apply its real net earnintrs to the 
payment of interest upon its bonds or t<i dividends upon its stock. 

The following are some of the improvements and economies shown 
by the evidence. 

Mr. Bailey, assistant general auditor of the Atchison. Topeka and 
Santa Fe. speaking of that company, said: 



Tbe traction power of our t^nginefi and the loaiHng ta]>ai'ity of our fam have enor- 
raously inerease<i during the past five or six years. Our Byetem of roails liaa ilstlf 
vastly improved, the condition of its track, iu><i all the appurtenanceB necessary (or 
OK in transporting freight; a great deal of it has tteea baltaeted with firstH^lasa rock 
ballast; wooileD bridges, culvuru, and ^Uiiceways have 1)een taken oat and mbeti- 
toted with iron and maaonrs', and the gradps liave tjeen inaHe tetter. (Testimony, 
pp. 519 and 520. ) 

Mr. Thompson, in his teatiraon}' concerning the Gulf, Colorado and 
Santa Fo Railway, said: 

From June 30, 1895, to June 30. 190:{, practiiatlly the year Ihat the valuation was 
made, they have reported to tht' [Texas] commiBaion the value of peruiaDent 
improvemenle and bettemicntB to the amount of (5,915,711, or about $h,70Q or ^^1,800 
a mile. They have done a jp-eat deal of work reduriag giailes and putting in i>er- 
inanent etructuree and revising the line from RmI River to Galvc&ton and putting in 
heavier steel. They have purchased additional equipment also, and 1 think, as a 
fair proposition, that if the Santa Fe were valued to-day on practically the »tne 
baas that it was valued before the valuation would approximate between $5,000 and 
19,000 more than the original valuation. (TestimoDy, pp. 570 to 572, inclusive.) 

The Gnlf, Colorado and Santa Fe ia in good physieftf condition — one of the best 
roade in the State. On that line tbe maximum north-bound grade has been n^luced 
on the division north of Sealey to a maximum grade of niae-tenthe of 1 per i«nt, 
Bod tbe south-bound grades, or the niling grades, are eight-tejiths. The line is well 
ifaallflstaH with gravel balla«t. The line from Red River to lialveslon in, I think, 
entirely laid with 70 and 75 pound steel. I think thatsteel has been laid within the 
,laBt five or dx years. They have built new shops at Cleburne and have also built a 
gpoA many depots. They have the Han'ey system of eatJng houitee. The grade 
reductions have been, I think, confined entirely to their main lines, as well aa 
' inprovemenls in alructures, replacement of wooden bridges with st««l and concrete 
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All their steel brid^res have been enlarged to carry the traffic. Their engines are 

»w a great deal heavier ihan their former engines, and I suppose their equipment 

. general haa improved very mui^h, liecaiiae th< y have larger engines and heavier 

cars. They use oil for fuel on their lines south of Cleburne, and have erected large 

storage tanks at all division points. While the tanks are quile expensive themselves 

they do not involve a very great expense, a verv expensive item with respect to the 

whole road. It is generally understood that their fuel bills have Iteen out in two. 

(Testimony, pp. 576 to 580, incliiflve. 1 

Thr- Chic-u/ii. Rf/ck hI'Ui'l ami /'>fclp''- RnU'riii/ Company, and the 
Vhlcoffo, R'-'ck Maml „.,d T,,ra^ Ii<uh<^«,, < '»/,.;""'' V-— Neither of these 
roads made any contest in this case at either of tne hearings, and we 
deem it unnecessary to say nmch more than is shown in the tables con- 
tained in this brief. 

The gross earnings of the Chicago, Rock Island and Pacific Railway 
Company increased from S28.()99,185 in IDOd to «36,3n9,492 in 1903. 
Tbo net earnings increased so that the net income for 1903 was 
$15,518,796 against *ll*.7t>0,707 for the year 1902. 
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The company paid 4.27 per cent interest on IJ21,969 per mile of line 
of funded debt and 4 per cent dividend on its stock of $18,636 per 
mile for the year ending J Hne 80, 1902, and all fixed charges, and 
there remained a surplus of $5,741,898. For the year ending June 30, 
1903, it naid the interest at the average rate of 4.29 on $22,104 per 
mile, ana (5.25 per cent dividend on capital stock of $23,059 per mile, 
and all fixed charges, and there remained a surplus of $2,609,014. 

There are a large number of other items bearing upon the financial 
condition of the road, but these arc sufficient to show that it was in 
prime condition and had vastly increased the amount of earnings, both 
gross and net, for 1902 and 1903. There does not appear to be anj 
permanent improvements charged to operating expenses in this 
account, but undoubtedly the same polic}' which controlled the other 
companies, respondents herein, applies equalU^ to the Rock Island road. 

It will be noticed that both the gross and net earnings make a good 
showing and, indeed, the net earnings per mile of line at the date of 
the advances in these rates was greater on the Chicago, Rock Island 
and Pacific Railway than it had been for the previous year, and the 
data in evidence shows that it was greater than it had been for several 
years past. While for the year 1903 there was a decreaseper mile— it 
was because of a largely increased mileage — the total net earnings very 
largely increased. 

Undoubtedly the same conditions in a general wa}^ which have been 
shown with respect to prices of labor and material must be the same 
with respect to this system. 

The Chicago, Rock Island and Texas Railway was constructed in 
1892, the company being organized eTuly 15 of tnat year, and on eJune 
30, 1903, it had i48.3 miles of road in the State of Texas, reaching 
from the Red River at its connection with the Chicago, Rock Islana 
and Pacific to Fort Worth, with a branch line from Bridgeport to 
Graham, Tex., the line from Red River to Fort Worth being first 
constructed. 

Mr. Thompson on May 4, 1903, made a detailed valuation of this 
148.3 miles of road, as shown by his testimony in this case, and placed 
the value at $4,833,077.09. On the latter date it also had casn and 
current assets amounting to $762,799.16 and materials and supplies on. 
hand to the amount of $38,184.36, making a total of $5,634,060.61. 
Outstanding against this were liabilities as follows: Capital stock, 
$22,530; bonds, $1,365,000, and current liabilities, $1,981,143.59, mak- 
ing a total of $3,368,673.59. In other words, it appears that this com- 
pany during the eleven years made a gain of $2,265,387.02, or, on the 
148.*^319 miles, a gain per mile of $15,273.75. 

It is true that no dividends have been paid on the capital stock, but 
the capital stock paid in has always been insignificant in amount when 
compared with the mileage of the road. Per mile of road owned the 
capital stock has ranged as follows: On June 30, 1893, it was $135.25; 
on June 30, 1894, it was $81.74, and so remained until June 30, 1898; on 
June 30, 1899, it was $62.71; on June 30, 1900, it was $62.71; on June 
30, 1901, it was $62.75; on June 80, 1902, it was $187.75; and on June 
30, 1903, it was $152.96. The capital stock for the latter year is based 
upon a mileage of 147.29, which is the mileage reported by the Chi- 
cago, Rock Island and Texas to the Interstate Commerce Commission, 
but this does not include a short spur track in Fort Worth owned by 
the compan3\ The Chicago, Rock Island and Texas also operates, 
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under lease from the Chicago, Rock Island and Pacific, 1.14 miles of 
road running from the Red River to Terral, Ind. T. Mr. Thompson's 
v^aluation was based upon mileage given by him as follows; 

Main line, Red River to Fort Worth 92 

Union Depot spur in Fort Worth 1. 031 

Jacksboro branch, Bridgeport to Jacksboro 28. 735 

Graham extension, Jacksboro to Graham 26. 553 

Total 148.319 

Mr. Thompson, in describing the Chicago, Rock Island and Texas 
road, said: 

I do not know of a superior piece of track. A very expensive bridge crosses the 
Red River, and the terminals at Forth Worth are very expensive. They have a 
very fine rock ballast — about 8,000 yards to the mile. It was a very expensive piece 
of track to build on account of the drainage of the Trinity and other rivers. They 
have a good many bridges in proportion to the mileage. They have all first-class 
steel bridges. (Testimony, pp. 584 and 585.) 

This shows what one of the respondent companies has* been able to 
do under the rates that have prevailed during the last ten or twelve 
years, and indicates that, were it possible for us to show in dollars and 
cents the improvements that have been made to the properties of the 
other respondents, it would be seen that they have in this way paid 
substantial dividends to their stockholders. 

The annual report of the railroad commission of Texas for the year 
1902 shows that for the 3^ear ending June 30, 1902, the Chicago, Rock 
Island and Texas road earned upon the estimated valuation of that 
commission, on the 120.77 miles then owned and in operation, 15.72 
per cent, net. (Appendix, Table No. 11.) 

For the year 1901 the amount of net earnings was 11.79 per cent. 
Of course these net earnings were those the company reported after 
allowances and expenditures indicated in the foregoing statement. 

IV. The method and manner ofinaMn<f the advances in the rates and 
the reas(yii^ which actuated the r&^p<mde}its in doing so, — It ^ will not be 
useful to undertake to quote the testimony as to the manner of making 
the advances in the rates under investigation and the reasons which 
actuated the respondents in doing so, but it may be stated, as facts 
established by tne evidence of the traffic managers of the various 
respondents who made the advances in the rates complained of, that 
thev had the matter under consideration for several months before the 
advances were made; that it had been discussed by the different traffic 
managers of the respondents, and that at one or more meetings held at 
the office of the Southwestern traffic committee, of which George W. 
Oale is chairman, at St. Louis, the matter was formally discussed and 
interchange of views was had which ultimately resulted in the publi- 
cation and putting into effect of the rates complained of, not only on 
behalf of the respondents, but their connecting lines, consisting of all 
of the railroads participating in the handling of tlie tmffic, which roads 
were members of the Southwestern traffic conmiittee. 

It does not seem to be disputed or questioned that the respondents 
and other carriers participating in this traffic b}" a combination among 
themselves advanced these freight rates, and have since the date of 
the advance, in March, 1903, maintained them a.s advanced. The rea- 
sons given b}^ all lines were the same, viz, for the purpose of obtaining 
Diore money to meet increased operating expenses. And it is further 
shown that the advances in the rates were wmd^ m ^wy^wsosx^^ ^\ '^ 
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{►olic}' of the respondent to increase the rates wherever they could, 
t is also made ciuite clear from the testimony, and indeed would be 
ev ident even without the testimony, that none of the lines could have 
advanced the rates except by a concurrence of all of the lines carrying 
the traffic from St. Louis. 

Indeed, the combination to advance thase rates was not limited to 
the St. Louis-Texas lines, but the rates to Galveston from Atlantic 
seaboard territory were increased and it was understood that that 
should be done, and had it not been done the advances from St. Louis 
and Mississippi River crossings could not have been made. 

The effect of it all was to eliminate entirely the matter of competi- 
tion so far as the public was concerned. In fact, there is no competition 
as between the respondents in the mtes which are charged for this 
service. 

It may be true that the Interstate Commerce Commission is not 
authorized to enforce the provisions of the Sherman antitrust act, as 
was contended bv counsel for the respondents at the hearing, but liiat 
does not affect the importance of the proposition that by stifling com- 
petition through the unlawful combination of the respondents they 
were enabled to advance these rates which otherwise tney could not 
have advanced. And if it happens, as appears to be the case, that 
this was a violation of that act as construed by the Supreme Court, 
that affords no reason why the Commission should not consider that 
fact as bearing upon the reasonableness of the advances. It is no 
answer to this proposition to say that the rates must be the same via 
all lines serving the same territory, and that it has been usual and 
customary for the roads to confer together to make them the same, 
for if by doing so competition is eliminated, the public is deprived of 
the only restraint whicn the law affords against unreasonable rates in 
the first instance. This the Supreme Court has definitely decided in the 
several Joint Traffic Association cases and recentlv reaffirmed in the 
Merger case. 

The law affords no standard by which to measure the reasonable- 
ness of a rate and in the nature of things can afford none. It has 
always been supposed, and in fact has been urged by the railroads 
themselves, that competition between carriers would always keep the 
rates down to a point which would be within reasonable limits, but 
when the restraint of that competition is removed there is nothing 
left but the mere will of those who see fit to combine together and 
thereby fix and maintain rates of freight to suit their Own desires. 

We may well assume that if any one of these lines which are respond- 
ents in this case, which reaches from St. Louis to Texas points, had 
remained out of the combination and refused to advance the rates, one 
of two things would have happened — either the net earnings would 
have been reduced by such an amount as the advances yielded, or 
operating expenses must have been curtailed. There is no showing 
\vhatever in the testimony as to whether these roads are economically 
administered. It is undisputed that very liberal expenditures were 
embraced in operating-expense accounts for improvements and better- 
ments, and had the rates not been advanced it may be that the man- 
agement of these lines would have considered it better in order to 
maintain the previous standard of net earnings to curtail the amount 
of expenditures for betterments and additions. 
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So long as these respondents can advance their rates of freight for 
the purpose of meeting a demand of their employees for higher wages 
and then advance the wages and repeat the same thing again and again 
and justify the advances in freight rates because of advances which 
they make in the wages and salaries of their emplovees, the public 
will have no sort of remedy against being compellea to pay rates of 
freight sufficient to enable the railroads to pay a possibly exorbitant 
scale of wages. It is perfectly plain that but little resistance will be 
offered by the railroads against a demand for increased wages so long 
as they can levy a tax by advancing freight rates to meet the bill. 

CONCLUSION. 

There is no standard by which to measure the amount which a rail- 
road company may earn. It desires to earn all it can; the public i» 
entitled to only reasonable rates. If the basis of earnings were fixed 
by law it would be arbitrary, and in fixing it the legislative depart- 
ment must exercise its judgment. The matters to be considered are 
innumerable. They can not be defined, but it is settled that the inter- 
est of the public can not be ignored merely to enable the road to earn 
the interest upon its obligations and a dividend for its stockholders^ 
either in money or additions and betterments to its property. But 
this is precisely what was done in these advances. Every one of the 
respondents was earning sufficient money in gross to have paid all 
necessary operating expenses and interest on all their obligations and 
a dividend to their stockJaolders had it been so applied. 

Considering the manner in which the advances were made; consider- 
ing the fact that these same companies maintained the previous sched- 
ule of rates for years, during most of which time they were earning 
far less, both gross and net, than when the rates were advanced, and 
considering the improvements in their properties and consequent econ- 
omies in handling the traffic, and considering the fact of a largely 
increased business, both present and prospective, at the time the rates 
were advanced, and since, and that the country and its commerce 
through which these* lines run is rapidly developing, it certainly 
appears that no justification is shown to sustain these advances in 
freight rates to a point higher for the most part than they were for 
more than fifteen years. 

Respectfully submitted. 

S. H. Cowan, 
P. J. Farrell, 
, Attm'ueys for the Commission. 

Mr. Cowan. A general statement would be that the prices of sup- 

fJies and of labor and material haye increased in a certam percentage. 
t depends on what the two dates of comparison are in order to deter- 
mine whether there has been an advance. If you make the comparison 
with the very low prices of 1897 you will see there has been a 
very material advance in supplies and material up to 1903, whereas if 
you compare with 1892 to 1903 there has not been. The general 
manager of the St. Louis Car Foundry Company, a man of great 
intelligence and high standing in St. Louis, testified before the Inter- 
state Commerce Commission that it does not cost any more to-day to 
build a car of the same sort than it did ten years a^o. ^wX. W^ I'^rX.Ss* 
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that no such cars are built to-day. To-day they are building a car 
that has a 50 per cent longer life, with double tlie carrying capacity, 
and equipped with safety appliances of all sorts. That is an entirely 
different car from that built ten 3'ears ago. Some things have advanced 
in price and some have not. 

The Chaikman. The price of steel rails has gone up to $28, and it 
used to be 5^16 and $1J). 

Mr. Cowan. Yes; and they used to be $30 and $35. It all depends 
on the dates. 

The Chairman. I wish you would fix the dates. 

Mr. Cowan. I will leave that to the testimony of witnesses before 
the Commission. I have not kept the prices in mind in regard to steel 
rails, but steel rails have not advanced during the time that these 
advances have been made in the rates; and thev did not make these 
advances because steel rails had advanced, for they have remained 
stationary since the trust tixed the price a little over four years ago. 

As to the cost of labor, it depends entirely on the dates of compar- 
ison. But the material question is how much tonnage and how much 
•earnings does a dollar expended for labor represent to-day as compared 
with some other day, and not what you are paying an engineer, a fire- 
man, or conductor for his service. The question is what does the 
service represent to the company ? 

I had compiled by the auditor of the Interstate Commerce Commis- 
sion, for the purpose of this brief, a table in which the value of labor 
is shown. It takes a great deal of trouble to get at these figures. I 
had the tables made out for all the different lines embraced in this 
case, called the Southwestern lines, and put them in the brief. Table 
No. 3 in ra}^ brief shows the average number of tons carried one mile 
per day's work performed by railroad employees (excluding general 
oflBcers) and average daily compensation for years named ending June 
30. This table shows, as to the Texas and Pacific, that in 1892 it car- 
ried 279 tons one mile, and that the average daily compensation was 
f2.11; that in 1903 they carried 306 tons one mile, ana the average 
daily compensation was $1.91. That comes down to the actual mini- 
mum with respect to railway operation. 

I heard Mr. Russell Harding testif}^ in the hearing at St. Louis that 
the engineers and conductors would be able to show you that they 
were not expecting to receive any more for their work than they had 
received before. They say that with these large engines they haul a 
much greater tonnage than the smaller engines hauled, upon which 
previous statements were based; and it was upon these tneories of 
advances by the unions and labor organizations of the country that 
the railroads were compelled to advance wages because there ha^ been 
a vast increase in train tonnage. Mr. Harding said that they could 
establish the fact that there had been no real advance in the compara- 
tive amount of wages paid to the engineers, firemen, conductors, and 
brakemen. 

The Chairman. Was Mr. Harding president of the Missouri 
Pacific? 

Mr. Cowan. He was vice-president and general manager. That 
testimony was given before the Commission. The record of various 
cases before the Commission establishes every fact upon which this 
committee might want information. 
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Senator Carmack. As I understand, your contention is that the 
railroad gets a larger amount of service for the dollar now ? 

Mr. Cowan. It is not a contention; it is a mathematical certainty,, 
based on the reports. 

Senator Carmack. That is your statement? 

Mr. Cowan. That is my statement. You understand that railway 
accounts are divided into three classes: First, maintenance of ways 
and structure; second, maintenance of equipment, and third, opera- 
tion and equipment; and each of these is divided into subheads, so 
that there are about tifty-five subheads altogether. Taking transpor- 
tation, they show about 49 to 52 per cent as the total cost of railway 
operation, and that item can not contain anything in the way of bet- 
terments or improvements. It contains the largest labor item of any 
other one division of operating expenses. It also contains the item of 
fuel, which is very impoitant, the maintenance of station agents, tele- 
graph expenses, and various other things. It would be well for any-^ 
one who desires to investigate the subject thoroughly to acquaint 
himself with the figures the Commission furnishes with respect to its 
annual reports. These tables show that in 1892 a day's work, which on 
the Texas and Pacific cost an average of $2.11, represented the move-^ 
ment of freight 1 mile, while in 1903 a day's work, which cost that 
road an average of $1.91, represented the movement of 306 tons of 
freight 1 mile. 

Mind you, there is a system whereby some railroads estimate that 
100 miles constitutes a day's work. Some roads take the average mile- 
age made by trains and engines per day and call that a day's work. 
So that when you examine the statistics, unless you are familiar with 
the method by which they are made up, you may be entirely misled. 
The Santa Fe, for example, makes its basis, not upon 100 miles, but 
upon the average mileage that an engine makes in a day. I do not 
know any good reason for that, but they do it. The St. Louis, Iron 
Mountain and Southern Railway in 1892, moved 838 tons 1 mile for a. 
day's labor, charged to conducting transportation, costing $2.29, and 
in 1903 the same road moved 1,271 tons 1 mile for one day's labor in 
the same service, costing $2.26. These tables are here to show for 
themselves. 

The same relative facts exist with respect to all the southwestern: 
rates. That arises from the fact that there has been an increase of 
tonnage from year to year for several years, so that to-day the St. 
Louis, Iron Mountain and Southern, for example, carries 70 per cent 
more tonnage than in 1898, the Santa Fe 42 per cent more, and the 
Rock Islana something over 40 per cent; the exact figures I forget. 

Our people say, and I believe it to be true, that there should be no 
occasion to advance rates, because of increase in facilities of transpor- 
tation and increase in the number of railroads. But that has been the 
result. Our State has been plastered over with railroads until we 
have more than any other State; we have nearly 12,000 miles. Yet 
every new facility affords occasion for the claim that they have the 
right to advance rates. If you base rates upon the right to earn a 
certain amount upon investment, it must always be the case that when 
you increase facilities you give a basis for higher charges. 

Competition has been destroyed. We had, leading from Fort Woilh 
to the Gulf, the Santa Fe, the Houston and Texas Central, and the 
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Missouri, KansaH and Texas, three standard lines leading to the Gulf 
at Galveston and Houston. The International and Great Northern 
built a road there, and that made four. Now, if you divide the traffic 
between them it makes a less number of tons per mile for each road 
unless the whole volume of business has increased, and it makes a less 

Sassenijer traffic for each. If you say that a road has the right to 
emanu from the public, without consulting the public, the right to 
charge enough to earn a fair income when they build a new road, that 
will absolutely bankrupt the people of the United States if it is per- 
mitted to be indulged in for twenty years. Say there shall be a half a 
dozen lines built through Iowa; what would be the result in any trial 
before the Commission or a courts The result would be that the rail- 
roads would show what their tonnage has been, what their earnings 
have been, and they would say, in view of that. Can you reduce our 
mtes^ No, we can not. Why? Because the principle of law is, that 
you are entitled to earn so much upon investment. The principle is 
absolutely destructive of the liberty of the people of this country in 
railroad transportation. 

Senator Dolliver. It seems to be pretty thoroughly indorsed by 
the highest courts. 

Mr. Cowan. I have stated that, but I am telling you many things 
have been indorsed and many principles have been determined that 
will not do. The Supreme Court of the United States and several of the 
circuit courts have said that the best test to determine what a reason- 
able rate is is that which free competition has established. If that be 
true, then the lowest rates we have had are the standard of reasonable 
ness. The Supreme Court is composed of men; they mav be mistaken, 
like the rest of us. Circumstances alter principles tnat are to be 
applied generally. 

Senator Dolliver. They seem to put it on the constitutional right 
of a man to save his property. 

Mr. Cowan. Well, if you will read those cases carefully you will 
find that the Supreme Court has left a saving clause in every one of 
them, in which they have held that the principle that the railroad may 
be entitled to earn money to pay interest on bonds, fixed charges, and 
operating expenses must be conceded. With that qualification, where 
are we ? To use a phrase imported from Texas, where are we at? The 
traffic man has no basis. The traffic man can not tell you what it costs 
to haul a railroad between given points. No living man can. One 
man can tell you what it costs to deliver the train to the company; 
what it costs for the labor of the trainmen on that trip; what it costs 
for the fuel; the approximate cost of the repairs to engine and cars, 
and cost of delivery. But what proportion that should bear to total 
operating expenses is a different proposition. The Milwaukee and St. 
Paul undertook to tabulate and fix tne amount of these charges per 
mile. They succeeded admirably in fiixing 42 per cent, and then they 
charged 58 per cent simply to the general unitemized cost of trans- 
portation. That is found in their annual report. 

Senator Kean. Forty-two per cent? 

Mr. Cowan. That is my recollection, but it is hard to recall precise 
figures. 

The Chairman. Is that 42 per cent in addition ? 

Mr. Cowan. No. They say the total cost per mile of carrying trains 
on that road for 1903, or 1902—1 forget which— was $1.16 or $1.17. 
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Tbev wui'cetjdird, ttwordiiig to niv riTolleclioii, in tixing it at 42 iwi' 
i-ent, and Uib SH jieroeiit lln'V ooidd not 6x. I am not tiprtaiii wlietru'r 
that fi8 per o^mt wrk in tin- *l. IT, But, nl nil cvfiitw. it in uIwuvn foii- 
fiidored that inoit! iLan hulf of the t'xpi-nwM of oppnition can not t>e 
xiiii'kHl ont Htiil plai-t'd iipnn u ^rivon ti'aflir;. 

There fiHL'. all the IralJic iiion havL- Icslifii-d for ovitv woxtt'iii (■ail- 
roftd in trnv cattle ivwi'n — I Imvc examint'd cvrrv imi' of thcjii— that you 
liHVL- no nglit to iiiakf yuur Iiuhiis ii^ion tlio faiv. oillier tin- rale pvr t«n 
mile, or tlin nite pur lar mile that ih liiiwd on what it costH to handle 
the pi'odiiclrt of the country. They say thvy I'Bn not tell wlmt it doe« 
cent. 'Die rsiiway puhliiutioiu) all sUit^- that. There is no diHpuU> 
about that hein)^ Irne. 

That heinj^ tiin', llml tin y dn not Iuhhv iIr- cowt iiiid this matter is 
open to voiir iiiv.'.'^liirutiiiLi hi.rii tln-ii' autmiil rci>ort«— how is it p08- 
Slide that the traliir nmn lou.w.- m..ro iiLoiil how to lix a rea-sonalde 
rate thun auy wi'll-infonni''! I'onjinisj^ioin'rf There in not a fat-'tor in 
thp fswe that a well-iiifiirintd loimni-iMioiier may not asceilain with 
juHt fUi much ('(■rtiiLiity us anvhody else. The trullie man haM had no 
experience in fixing i-eaHonaole ratew. Hin exiwrience hai^ lieen in 
mnking money for his eoiiiimny. just as vou or 1 would do in ordinary 
ItUHinei-H. Though the railroudN admit tiiat the law in not correct, yet 
they claim and jjniclire the right to eonduct their own atfaii!i a» you 
would conduct ii store or an a luunufaeturer would conduct his plant; 
and nianv men in thiw countrv Ixdieve that thev ou^jht to have that 
right. 

There is a gi'eat public in fuvor of it. But wtill. pulilic interest 
Kpems to 8t*.'i) ill. and it i;* noweHtH'iliHhi'd Uv hiw that it is not correct 
at all. If the theory be true tli:i( we arc mtitlcd to regulation. I say 
that the factorri entering into iliv diii-rtiiinaliiin of n reaiwnalilo rate 
iini_HS aHcertainabIc by any wcll-iitl'untLrd man a» by u conimii^atoner, 
" " it is to be asecrtuiiied Ijv the tnitlir nmn, ho must resort to the 
11 remirt>* to get his diitii for ii curupiiriHui of mtes. and then by 
'—tinson of rat^'H only Ih it jtosMilile for him to determine what i» 
liable rate. The inori' you study that proposition the njoivyou 
*iU come to the conclusion that tliat is correct. 

I want to read now from the statement of Mr, Janie& Ilagemian, a 
inan of gieat ability and learning, whom some of you Senators know; 
nodoubt many of you know him. He represented the Missouri. Kansas 
»iid Texas in filing a brief in this case concerning advances to Texas 
Common points. After quoting from the Supreme Court decisions, 
twt writers, and various decisions of the circuit courts concerning the 
subject of reusonahio rates and their regulation and the standard Ixi be 
taken, he makes this statement: 

, Thprntori'i wtien the mtps are Kimwn to lie IUhs reeiilting tnuii the force of coinpe- 
titlon, and not. in exceHB of ratiM charged for the same aervice by other camenv 
tlmilarlv aitualod, the ratuu aiv not uuly prima fauie reaxoiiable but are ujncluHively 
'cwunami', na no other almidard Ir or cuii he uaed for thf dett^rniiniug of tliat question. 

How are you to ascertain what a reasonable rate is? Yon have got 
Uibnve comparison. There is no other theory upon which you can 
Work it out. That is mathematical. It must be based upon the cumu- 
lutivp accidents and circumstances surrounding the evolution of the 
i^ilroitd business of this country. It is, of course, desirable for a mil- 
road to obtain traffic over ita lines, to build up industries, to secure 
export and import trade — a thousand and one things the imagination 
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can not reach as to the different elenient» that enter into the estab- 
lishment of existing rates. I believe Mr. Hagerman is correct — that 
wherever 3'^ou can snow that a rate is the result of competition, that is 
the best standard of its reasonableness, because calculated upon any 
other basis the factors are innumerable. 

Put a railroad man on the stand as a witness and ask him: ** How do 
you arrive at the reasonableness of this rate? " First he will tell you^ 
'' By comparison." Comparison with what? Our rates in other parte 
of tne country, rates on other commodities, and the like. Yet there 
is no standard of reasonableness as between the relation of rates 
between commodities. Whj^ should you put one class of commodities 
in the first class rather than in the second? The difference in cost of 
transportation, if any, must be slight. The risk is a small item, 
because insurance covers it in all cases. It is simply upon an arbi- 
trarv, accidental fixing bv the evolution of the rate-making power. 

The Chairman. But the consolidation of railroads destroys compe- 
tition. 

Mr. Cowan. That is a point I am coming to. 

The necessity has arisen that there shall be a regulation of it by 
some other power, because competition is keen. The people of this 
country see it; they are becoming educated to it; they are finding it 
out day by day. Yet it has happened that every circumstance nas 
been made the excuse for an advance of rate, and all the violations of 
the law have been laid at the door of competition. 

They have said that they have the right to give rebates because their 
neighbor did. The only business in the ethics of life in which it can 
be urged, as a matter of moral philosophy in any class of business, that 
one man has the right to commit a crime to earn money is because his 
neighbor does. They have claimed that right because their neighbor 
did it, instead of undertaking to prosecute the man who committed the 
crime. That is the fact; no doubt about it. What other business in 
this country can be'permitted to claim the right to prosper by violat- 
ing the law because a neighbor does the same? None other. None 
other. 

Fortunately, rebates have stopped. It was a fortunate thing that 
they did, because it was made tne means of discrimination between 
individuals, where the neighbor can engage in the purchase and sale 
of articles because he gets lower rates. 

I call your attention to some proof we took in this Texas case before 
the Commission. One of our witnesses, an old gentleman, Mr. Barry- 
more, of Abilene, Tex., gray-headed and intelligent, said: These men 
form in groups; $10 — did that catch them? No; $15 — did that catch 
them? Yes; that thing was customarilv done. He told of instances 
where, between the Missouri Pacific and. Dakota, in the Indian Terri- 
tory, he had a ranch, while his neighbor had one over on the Missouri, 
Kansas and Texas. The Missouri Pacific gives a rebate to him, and 
the Missouri, Kansas and Texas gives a rebate to the neighbor. The 
result was tlaat these men passed each other in driving over to the 
other road; each was getting a rebate from the road farthest from 
where he lived. Those things were generally known and customary 
up to four or five years ago. 

The Chairman. Not recently? 

Mr. Cowan. Not recently. 
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I SiMiutoi' Doi.uv'EU. Diij timt xUiU' of tbiii(r» urcuti^ ii lively di^MitM- 
jfaction among ritiippertil 

1 Mr. CowAS. On, no; they liked it. They liked lo i^et their money. 
I Ijelievc tliG iidvunct! of cust of trun-^poiilition has wvn on-tuaoned 
'hy the increased prices of materials, but it will l>e and is more t)wn 
ottsut by the stuppiiiff of rebutf^. Theix- if a heavier tniiii load; there 
are more economieH; therii is a Kreat<?r density of tnirtic And yet, 
when eonipetilioii !« out of the way, cneh faetor is nmde nn exeu>»e for 
ladvuuciDg ratcii. Wv took the tcHtiiiioiiy of Mi'. HoliiieH, who wa« 
rpresidciit of the t.!orii Hull .Moat t'roduoero' .'Vasociatiori, at Denver, 
Hand he tct^titled that the railroiid^deliliei'atvly eiitured into a^reemcntM 
"with shipi>prs to extend the tiuie to market by six hourt.. The freight 
;was foniiei'ly hmdi'd in llu- iiftennmii for Cliieago. Now it must be 
■■loaded in lb.' foti-iiuun. He Hitid it wii-i proved that it was capable of 
deuionHtnUinri (lisit llml was ilic ni-><' with the feed eT>i of Iowa for every 
car that tln-y >.iii|>i.e<l in ('hii'uj,'n. Vci they did not rednee the rate. 
I Senator lJot.i,iVK!i. The inonev went whern? 

Mr, Cowan. It went out between the i-iut:' of the ears. Tlie^^e 
I things ean not be pennittcil to exist, or will not Im- permitted long, 
J The Hooner oori-eet legi.slation is powsied the hett^-r for the milroiuU 
and the better lor the people. 

I Not only that, but the railroads entered into an agreement with 
h)at;king houses on the Missouri Kiver, whereby they agreed tliat they 
I would eari'v ti'u»t meiithand piicking-iiouw produet** to (.'hieagoat ISJ 
cctitw per liundreilweight. They had been doing that secretly for 
years. But a shipper in your State, l-2i> lo l.M' miles nearer toOhicago. 
they charged '2di eentw per hundiTdweight on the raw material, while 
jthoy were giving to the other man ISi centu on the manufactured 
product. 

Senator Doluveb. Woulil you call thai a diwrimination in respect 
,<if deiw-riptionH of tratSef 

Mr. Cow AN. No. sir. It is an undue and nnreusonablc preference. 
Senator Doi.liv er, On one description of tratHc over the other; 
Mr. Cowan. Ve,s, ku: I say amend the third section of the aet. 
Sffliator DoixjVKK. Is that curable in the third section of the act of 
1908? 

I Mr. Cowan. 1 should not want to answer that offhand, without a 
careful examination. I scarcely think so, but it may be. However. 
1 want to say this: That the Supreme Court of the United States, in 
construing the words "under substantial Iv similar circumstances and 
^conditions," have hold affirmatively that tlie railroads have the right 
to charge more for a sbnrlrr bault'liiin fnrii hirigi-r luuil cmcI' tin- same 
line, alUiongh it inuv be an undue prcrcn-iirf'. wbirli is juucticallv 
upheld in both Ibe lliird ami fnurlb scctinn- <>t' llic iu;t. Kxiu.iirie the 
decision of Mr. .lusLice White in the IkOiuoiit ca.-c and you will lind 
it Senator Carmack is doubtless familiar with it. The court held 
that the words in the fourth weetion give the right by statute to make 
DndiiB preferencea. 
Senator Dolllveu. As between localities! 

Mr, CoWAx. As between localities; and the same must apply with 
reference to classes of traffic if you desire to avoid just Hucli things 
SB occurred in this case 1 mentioned. You will have to amend 
the foarth section bv striking out the words "'under substantiallv 
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similar circumstances and conditions/' leaving it to the Commission to 
determine, and not for the court to say as matter of law. Every little 
circumstance- -like an additional railroad, for example — amounts tea 
substantially dissimilar circumstance and condition, because the court 
always says that the things that are not precise! v similar are dissimilar. 
That is a matter of logic. Those words being in the law, it has been 
held that they practically amount to nothing. 

The Chairman. Judge Cowan, vou have presented this case very 
ably, and we should be glad to have you suggest to us the precise 
remedy. 

Mr. Cowan. I will do that. 1 have it written out. 

The Chairman. I will ask you to readmit. 

Mr. Cowan. I will read it. This is what I think is sufficient. 

The Chairman. You are going to suggest a remedy for the evils 
complained of ^ 

Mr. Cowan. Let me qualify that a little. Our own people are 
interested, not so much in the matter of undue preferences and dis- 
criminations as they are in the amount of the charge. 

The Chairman. They are passing away. 

Mr. Cowan. I have my opinion about the discriminations. 1 have 
expressed that to-day, but I have not undertaken to suggest that We 
desire an amendment to the act. In this particular case we think it is 

Sractically immaterial with respect to the people west of the Missoari 
liver. 

Senator Dolliver. The preference regarding distance works rather 
to the advantage of those remoter points, so far; does it not? 

Mr. Cowan. Oh, no; 1 think not. I think it is perfectly reasonable 
to say that the greater the distance the less the proportionate rate 
should be, because the proportionate cost of transportation is less. I 
do not think that ever aid operate that way, except that the railroads 
were built mile by mile in this interior western region, except in Texas, 
and there the rates are regulated by water competition on the Gulf. 
Take the Denver rate and the California I'ate. From Wyoming they 
pay $1 and from San Jose it is $1.10. 

Now, I will read, Mr. Chairman, the paper you have suggested. 

Senator Carmack. Is that the amendment you referred to yesterday! 

Mr. Cowan. I have put it in better form here: 

Washington, D. C, January ^8, 1905. 
Hon. Stephen B. Elkins, Chairman, and 

The CJOMMITTEE ON INTERSTATE COMMERCE OF THE SENATE OF THE UNITED StATBS: 

Upon your request that I should do so, I make the following suggestions of specific 
amendments to the act to regulate commerce: 

First. Strike out the words in the first section, * ' under a common control, manage- 
ment, or arrangement for a continuous carriage or shipment,*' in order to brin^ all 
interstate and foreign commerce under the provisions of the act without leaving it to 
the carriers to elect not to be subject to the act merely by refusing to make and pub- 
lish joint rates for through shipments, as they may now do. 

Second. Amend section 15 by adding at the end thereof a clause giving the Com- 
mission power to fix rate and routes, fixing also adequate penalties for nonobeervance, 
as follows: 

** It shall be the duty of the Commission, and it is hereby authorized, to fix proper 
and lawful passenger fares or rates of freight or charges for any service in connection 
with carriage of passengers or with the receiving, handling, storing, transporting, 
and delivering of any freight handled or transported when the same is interstate or 
foreign commerce wnenever upon any investigation made by the Commission under 
the provisions of the act to regulate commerce approved February 4, 1887, or acts 
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amendatory or supplemental thereto, it shall determine any such existing fares, 
rates, or charges, or any part thereof, to be in violation of any of the provisiDus of 
said acts, and to substitute for such unlawful fares, rates, and charges, whether joint 
or single, the fares, rates, and charges found by the Commission to be proper and 
lawful; and to make an order putting such lawful substituted fares, rates, or charges 
in force as the published fares, rates, or charges, which shall, after due notice, be 
deemed in law to be the published fares, rates, and charges of such carriers in lieu 
of such unlawful fares, rates, or charges, not less than twenty days nor more than 
sixty days from the date of notice of such order to the carriers against whom the 
same may be issued. 

If any carrier, being a party to the investigation out of which the order shall be 
issued, after notice thereof shall fail or refuse to obey the same and conform its charges 
thereto, as directed in such order, it shall be liable to a penaltv of $5,000 j)er day lor 
each and every day it shall violate such order, to be recovered by the United States 
at the suit of the Commission in any circuit court of the United States for the district 
where the disobedience shall occur or where such carrier has an office and agent, in 
addition to the penalties and liabilities of any other law applioiible to the act of such 
carrier for nonoDservance of its published rates. 

Third. Make the act for expediting hearings applicable by inserting after the word 
"complainant," in the first section "or in which any common carrier shall by any suit 
or proceeding seek to enjoin, annul, suspend, or modify any order or ruling of the 
Interstate Commerce Commission;'* also to insert the same words after the word 
"complainant." in the second section of said act. 

Fourth. Unless it is deemed necessary at this time to establish an interstate-com- 
merce court, which is certainly not urgent, the foregoing will leave the Commission 
with all the power necessary, legislative in character, to afford the shippers all they 
can reasonably ask, and leave the railroads with all of the rights whicn the law can 
confer, to set the Commission's order aside, and yet let it be effective as a legislative 
act. 

Fifth. If it is desired that section 4 be effective, strike out the words ** under sub- 
stantially similar circumstances and conditions," otherwise it might as well not exist. 
Respectfully, 

S. H. Cowan, 
' Attorney for the Cattle Raisers and Cattle 

Growers^ Interstate Executive Committee. 

Senator Dolliver. Aside from the general provisions of the law, do 
you suggest any provision for the appeal of these cases? 

Mr. Cowan. It you make this act applicable it confers a method for 
speedy appeal. It leaves it so that one circuit judge can not set aside 
the order of the Commission just by his ipse dixit; you can call three 
circuit judges to determine it. I say if vou do not want a special inter- 
state-commerce court that ought to be done. 

Senator Foster. Under this proposed amendment that you suggest 
you leave the rate-making power with the railroads, do you ? 
Mr. Cowan. I leave that with the railroads entirely; yes. 
Senator Dolliver. Why do you suggest omitting the preliminary 
of a complaint on the part of somebody in regard to the rates ? 

Mr. Cowan. I stated at length yesterday that it looks foolish, if 
you are empowering the Commission with the right to determine 
whether the rate shall be investigated and to pass upon the essentials 
of it, if you do not give the Commission the power, of its own motion, 
if the circumstances seem to demand, to institute an investigation to 
determine whether or not the thing ought to be done. 

Senator Dollfver. I remember that the Senate once requested or 
directed the Commission to make an investigation of the grain mtes 
to Chicago during the hard times. 

Mr. Cowan. If you are going to intrust such an important power 
to the Commission, certainly you can trust it without any requirement 
of the filing of a complaint. Under the present law they maY i»s.t\- 
tute an investigation of their own motion. 
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Senator Dolliver. Do you think this amendment you sugges 
would tend to nullify the remedies already- given by law, the remeaiei 
contained in section 3 of the act of 1903, against discriminations? 

Mr. Cowan. It would not absolutely do so. The Commission an 
only permitted to substitute a lawful rate for one that is unlawful. 
In the suggestion I make I do not see how it could result in any sense 
in nullifying or repealing any of the provisions of the existing law. 

Senator Dolliver. With this exception, that the duty of the Com- 
mission, in case they find discriminations, is pretty thoroughly stated 
by the act of 1908. 

Mr. Cowan. You know the legal liability of a railroad company for 
having granted discriminations and rebates is for a past act. The giv- 
ing to tne Commission the right to make rates for the future would 
not militate against the present law. 

Senator Dolliver. Tne act of 1903 does not deal with past acts. 

Mr. Cowan. Yes, it does; and it does not provide for fixing any 
rate for the future. That can be reached bj'' injunction. 

Senator Dolliver. Section 3 of the act oi 1903 provides: 

That whenever the Interstate Commerce Commission shall have reasonable ground 
for belief that an^' common carrier is engaged in the carriage of passengers or freight 
traffic between given points at less than the published rates on file, or is committing 
any discriminations forbidden by law, a petition may be presented alle^ng such 
facts to the circuit court of the United States sitting in equity having jurisdiction. 

The act further provides a very elaborate order of procedure at the 
expense of the United States. 

ilr. Cowan. To enjoin. 

Senator Dolliver. To enjoin, and for a decree requiring them to 
desist. Do you think that ought to be repealed l)y implication ? 

iMr. Cowan. I think not. 

The Chairman. You use the words, " proper and lawful; " why did 
you not use " reasonable^ " 

Mr. Cowan. 1 did that deliberately, for this reason: The Commij}- 
sion might be compelled, in order to comply with the provisions of 
section 3 of the act, for example, to put in a rate the reasonableness 
of which they did not want to pass upon, just exactly as they decided 
a few days ago in the Packing House Products case, and the compra- 
tive rates on cattle. They do not pass on the reasonableness ot the 
rate, but they say that the carrier has no right to transport the trust 
meat at a less rate of freight than for live stock from the immediate 
station. 

The Chairman. By putting commas between, the propriet}^ or the 
reasonableness or the lawfulness can be considered. 

Mr. Cowan. 1 agree to that. 

The Chairman. 1 want to know what is in your mind. 

Mr. Cowan. In my mind there are other facts besides reasonable- j 
ness that 1 want the Commission to determine without peradventure. 

Senator Carmack. You spoke a while ago about a statement made to 
the Interstate Commerce Commission in regard to increases of rates 
made by the railroads; within what time was that? 

Mr. Cowan. Since 1897. 

The Chairman. Judge Cowan, Mr. Davenport is here and would 
like to ask you some questions. 

Mr. Davenport. 1 represent those millions of people who are direct 
and pecunarWy interested in the preservation of the properties wbi 
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flje guntleiimn ^puko of as infoiin.'-pnKlu(.'iiiK propeilion. Whik- the 
lud^e is hei-e, and hiLi had fwftieular pprimtial expericucB in the.w 
matters and is entirely fiitniliiir with tin' situation In the Southwest. I 
ivonid like to ask him a tVw ijui'stionn. 
I The CiiAirtsiAN. Makt' them inii'f. 

I Mr. Davkm-ort. It will not take mv. long to ask out. I undorntood 
the .Tudgp to say that in thi' State of Trxbk there wore wtime 1M,(W» 
|nileH of railroad. 
Mr. ('owAN. Almost. 

Mr. Patrspout. In that State you have a (.'urn mission which tlxi's 
•■i. and I understood you to say that the rates on interntttto traffic 
the same number of inileK were more than those ()re,st'nl>ed liy the 
.nterHtate ('oiunierco Commission 1 
Mr. CowAS. That was on i':attle. 

Mr. 0.WENi'Oi{T. That oriKinally tin- State <.oniuiission fixed the 
itc at the same tigure as the interstate ratef 

Ml". Cowan. I did not ([iiito say that. They fixed the live-stoi;k 
rate for a 500-inile haul at rioniethinff IksIow the interstate rat^- for a 
similar haul. 
Mr, Daveni-okt. You have a pretty jjood railroad commission tii 
Hir State, have you not! 
Mr. (.'nwAN. W'e think so. 

Mr. Davenport, Is Judge Itegan still cunnceUid with iff 
Mr. Cowan. No, sir; he na.s retired. 

Mr. Davespiirt. Thureforo, the owners of this property might 
roftNonablfi expect such treatment from the interstate commission as 
they have received from the State commission i 
Mr. CmvAX. If they do their duty. 

Mr. Davespdkt. Commencing with ISStS, the railroad companies 
Were permitted to raise, or did mise, their rates on cattle. They did 
it, vou say. upon the claim that the wist of ojierating the railroads 
iiw inci-eased. 
Mr. Cowan. No; 1 did not say they did it on that claim. 
Mr. DaveM'Oijt. It is generally understood so, I want to ask you 
UuB question, .1 udge: Were there any other 8t«t« rates, domestic rates, 
Encroased t 
Mr. CowAs. Not at all. 

Ml". Davenport. Were they allowed lo he increasedf 
Mr. Cowan. Nobody tried to increase them, and nobmly triod to 
prevent the Texas conniiission rates from remaining in effect. 

Mr. Davenport. Tluit is to say, that the owners of this pioperty, 
opcmting 12, WO miles of road in the State of Texas, with the supposed 
inci'ease of a large percenlagi.' in operating expenses, did not have the 
courage, or at any rate the confidence, to apply to your commission to 
We an advance in these domestic rates! 
Mr. t'owAN. Oh, yes; ihey applied to the conunission to raise the 

Mr. Davenport. Did they obtain it^ 

Mr. Cowan". Oh, no. 

Mr. Davenport. So that we may expect hereafter, if yon have a 
Wminission of this character and there is an increase in the operating 
«xpenses of these r««ids, that they may not have the opportunity to 
raise the rates; is that so! 
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Mr. Cowan. I do not know that it !». The increase of operating 
expenses a8 a whole and the increase of operating expenses in propor- 
tion to^ross earnings are two entirely different propositions. 

Mr. Davenport. Are you not familiar enough with the statistics 
before this committee, showing the percentage of gross earnings or 
gi*oss revenues to operating expenses, to know that they were higher 
in 1903 and much higher than in the previous years? 

Mr. Cowan. On what railroads? 

Mr. Davenport. On all the railroads of the country. 

Mr. Cowan. Oh, no. There are no such statistics, in the tirst place. 

The Chairman. Let me state to you, Mr. Davenport, that Judge 
Cowan has made his statement, and we can not allow a controversy 
between different sides. 

Mr. Davenport. I understand that. 

The Chairman. You can have an opportunity hereafter to make 
your statement and I think it would be better to answer Judge 
Cowan's arguments then. We can not allow any controversy between 
different interests here. I thought one question might elucidate the 
subject. 

Mr. Cow AN. If permitted by the committee, 1 will say as to the 
operating expenses of a railroad, as figured out and compared to gross 
earnings, or net earnings compared to gross earnings, every man 
familiar with railroad accounts knows that that is simply a ncfatter of 
bookkeeping. The same principles are not adopted and carried into 
practical effect in the same wav by any two lines. You will find that 
the Gulf and Santa Fe in Texas, by its annual report — and this is an 
illustration which answers the whole question — for the year ending 
June 30, 1903, shows an expenditure of $1,505 per mile for the main- 
tenance of way and structures charged into operating expenses. 

The chairman, being a railroad builder, knows that no such nornaal 
or legitimate operating expenses for that purpose could exist. The 
average of the Atchison, Topeka and Santa Fe for ten years was only 
about one half of that. 1 know that there were betterments and 
improvements embraced in the accounts, and I proyed it by the engi- 
neer of the railroad commission. That is simply an example showing 
why you can not make a general statement deduced from particular 
statistics. You have got to gvX down to the indiyidual roads and find 
their different items, and then you will soon see that thev can make 
them as they please. 

Mr. Davenport, Arc you aw^are that ties <ost 45 cents each in 1898. 
that they advanced to 55 cents in 1902, went to 60 cents in 1903, and 
are now 62 cents ^ 

]Mr. Cowman. What particular ties are you talking about ^ In the 
first place the best ties are entirely too high. In the second place the 
ties in our country sell for very much less. 1 think they can be laid 
on the track at 35 cents, and you can put them in at 44 cents — ties that 
have been creosoted. That has been th(» case for the last twelve or 
fifteen years. 

Mr. Davenport. Are you aware that fuel expenses for locomotives 
alone jumped from 172,000,000 in 1893 to $120,000,000 in the period 
from 1893 to 1902? 

Mr. Cowan. In respect of the matter of fuel, you have got to take* 
particular line of road. The price of fuel on some lines has increased, 
hut, wind jou, the amount of fuel increases and the volume of the 
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itratGc iut.Teii-ie,s, itntl the fuel man g'ft-i larger jirw^t'is. But if you repre- 
sent Any people who own ^tookr^ and l>ondi> in the Gulf and Santu Fe 
road, I c^n tell you that the fuel aicoiuit hw> dimhiished instead of 
increased. You have got to take each particular road. The fuel 
account of the Southern Pacific in Texa>i and all those roadn that burn 
loU has heen cut in Imlf. and they do not givt- Ihi- .siiipjx'r any hiTpfit 
whatever. 



w 
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Mr. Mackenzie. Mr. Chairuian ami memlwrs of the eoniniittee. I 
.do not want to detain you reiy long, but I would likL- to Uy a few 
. matters before you in connection witE our husinesH. 
I Mr. Cowan and rayaelf were api>ointed by the cattle raisers of the 
I West — 1 may say the .stock raiseri* of the West^to come here and meet 
' the committees of Iroth the Senate and the House and e.vplain t« theni. 
far as lay in our power, the ditticulties under whicn we are uow 
orkinj^. 

The reason why wc did not have the larger dele;j:ation here is that 
we do not want to intrude too much on the oommittee.s or put in too 
much evidence. We thought if one or two people were appointed 
ho knew the exact situation it would lie more satiefactory to you 
(han to have a great deal of muibling- evidence !hat you would have to 
«ift out to get what wa-* worth looking at. For that reason the cattle 
luisera unanimously directed Mr. Cowan to appear here, as he is a 
man who has made a study of this for years. Ho knows our wants, 
and he can tell you in fewer words what our requii-ements are better 
than if wc bad a thousand people here. 1 only want to take a few 
luiiiutes of vour time, and then I will pass on to a few points I want 
to bring Ijcfore you. But I want lo impress upon you that Mr. Cowan 
representing the stoirk raisers. He knows what their requirements 
are, and he i;an tell you about them. Ho is not extravagant in his 
<loniand8. The cattlemen want what i» right. If we did not want 
ithat I do not think wc would come here to take your time. 

The first point I want t" hrinjr bpfnic you is the increase in rates 
from Texas counnun poim- say Lbc Antiirlllo group of stations — to 
Dakota, and show you (he ililli-rcncc Iiciwi-cn the rates charged us in 
I89t> and prior and the rali'> I'hiirged u> to-day. 

For one year we got our cattle hauled from Texas to Bellefourche 
snd Bellefourche group of stations for %ob per car. I do not want 
to Hiake any point about that. InuraustT it was in the nature of strong 
competition. At any mtc. the railroads wanted the business at that 
catti, Next year they came to us and asked us if we would not agree 
to raise the liite to ifctio per car; that if we would agree to give tneni 
Its the ratf .should be satisfactory to us and that it would be perfectly 
satisfactory to them. That was a paying rate. This state of affair^ 

continued 

Senator Fostlr. What year was that? 

Mr. Mackknzik. That was in 1S90. if I remember well. Thi-. stale 
rfatfairB continued up until ISi+S. In IS99 they increased our i-ate. 
wid from year to year continued increasing our rate, until to-day we 
S^^ptf ing them Sino j>er car. 
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Now, gentlemen, they may be right about this. I am not going to 
say they are not, because I am not railroad man enough to say whether 
they are right or wrong; but 1 say this, that the ordinary layman, 
the ordinary- cattleman, can not understand this one fact, for if we had 
to pay the railroads $65 per car from Amarillo common points to Belle- 
fourche common points, and that rate was satisfactory, then $100 per 
car to-day is too much. 

Senator Millard. Do vou recollect the distance between those 
points i 

Mr. Mackenzie. Not exactly. I think the shortest cut is about 
800 miles. 

Senator Foster. How many head of cattle do you put in each car? 

Mr. Mackenzie. From 80 to 40, if they are two-year-old steers. 

Senator Dolliver. Have you calculated what that rate would be by 
the hundred pounds? 

Mr. Mackenzie. No, sir; we did not weigh them. The cattle 
from Texas are shipped out in the spring, when they are very poor, 
to the northern ranges. 

Senator Dolliver. Is feeding included in the transit rate^ 

Mr. Mackenzie. No, sir; there is no such thing as a tmnsit rate in 
the North. We do not ship the cattle over the same roads. We ship 
from Dakota over the Santa Fe, the Rock Island, the Fort Woith and 
Denver, and the Burlington lines, and they are shipped out east by the 
St. Paul, the Northwestern, the Great Northern, or the Northern 
Pacific. So that the one road had no connection with another. 

Senator Clapp. I think vou did not understand Senator Dolliver's 
question. Does this include feeding in tmnsit? 

Mr. Mackenzie. No, sir. You can not get that unless you get a 
continuation on the same road, and if you got that it would cost you 
more than the feed in transit. 

Senator Millard. That is, the shipper pays the expense of loading 
and unloading? 

Mr. Mackenzie. In Texas they pay the expenses of the feeding on 
the road. In Colorado and in nearly all the other States the shipper 
has to load his own cattle. In Texas we do not. 

Senator Carmack. Do not the railroads claim that the cost of opera- 
tion has absolutely increased ? 

Mr. Mackenzie. They" claim that, but we do not believe it. I think 
Mr. Cowan will tell you — and he knows more about it than I do — that 
if you take all the freight that is carried over the roads, the rate per 
ton mile, the expense per ton-mile, is no greater to-day than it was at 
the time we were getting our cattle hauled at $65 per car. 

Senator Carmack. Because they carry so much more freight? 

Mr. Mackenzie. The tmffic is more dense and the facilities are 
greater for hauling cattle. The engines are heavier and can haul more 
cars. I think Mr. Cowan will show you without any trouble that, 
taking the traffic altogether, the cost per ton-mile, which is the 
only basis you can figure on, is not any greater now than it was when 
we got cattle hauled at $65. 

Senator Dolliver. Have you made any calculation as to what this 
rate is per ton-mile? 

Mr. Mackenzie. I could give it to you, but I haven't it now. I 
think Mr. Cowan can give it to you now. I am not in a position to 
g'lve it myself, at this moment. 



DUTIES AND POWERS 0¥ INTERSTATE COMMERCE COMMISSION. 121 

Senator Dolliver. Judge Cowan, if you will make that calculation 
1 would like it. 

Mr. Cowan. I can procure it, but I haven't it here. None of these 
rates are fixed on that basis. 

Mr. Mackenzie. They are not fixed at so much per hundredweight. 
They are fixed at the rate of $100 per car. 

Senator Carmack. The point 1 want you to elucidate, if possible, is 
the question of justification of increased rates by reason of increased 
cost of railroad operation. 

Mr. Cowan. Mr. Mackenzie is not familiar with that. 

Senator Millard. How many times are the cattle unloaded in that 
distance? 

Mr. Mackenzie. They are unloaded twice; that is, we feed them 
twice if we get a good run. I ship mv own cattle and unload but once. 
But the service is so poor now that ii we get them to their destination 
by feeding twice we are in luck. There is no reason in the world why 
cattle should not be hauled 800 miles with one feeding, but if you get 
service that will only give you 10 or V2 miles an hour, you can 
not make it. That is what we are subjected to. We not only have to 

¥%y our rates, but they have given us service to please themselves, 
hey must have the tonnage. The cattlemen demand a service of 
18 to 20 miles an hour, and that is not excessive. 1 do not think 
there is a man in the milroad business who will say to you here that 
the demand of the cattlemen of 18 miles an hour is at all excessive. 

Senator Dolliver. Is there any proposition pending anywhere to 
regulate the speed of railway trains^ Is that included in any pending 
bills? 

Mr. Mackenzie. 1 think so. Isn't that so, Mr. Cowan i 

Mr. Cowan. No, sir; I don't think it is. 

Mr. Mackenzie. At any rate, we feel that our ^oods are perishable, 
and we feel that we have the right to decent service. We do not feel 
that we should be sidetracked, any more than the people who ship 
vegetables and other green goods, while a fruit train from California 
passes us. We feel strongly that the railroads have come into such 
combination that they can treat us just as they please. 

Now, gentlemen, I have touched on the rate to Dakota, and now I 
am going to give you a little history of the rate to Kansas City from 
the same points. Prior to 1898 we paid $62.50 per car. In 1896 they 
changed tne rate from dollars per car to cents per hundredweight. In 
doing this the milroads suggested that it was only fair to our cattle 
people to pay so many cents per hundredweight, and we agree with 
them, but m doing this they made the minimum car load rate 22,000 
poundti. 

Senator Dolliver. What is the rate per hundredweight? 

Mr. Mackenzie. At that time it was 28 cents — that is, they tigured 
it at 28 cents. The mte per car was $62.50, and in finding the rate per 
hundredweight they divided the $62.50 by 22,000 pounds mstead of by 
25,000, that oeing the weight that a car can carry. If they had divided 
the $62.50 by 25,000 pounds the rate per hundredweight would have 
been that much less. If we put in a full carload of steers weighing 
25,000 pounds we have to pay the difference between 22,000 pounds 
and 25,000 pounds at the rate of 20 cents per hundredweight. In other 
words, they raise our i*ates, b\'^ one stroke of the pen, about $8 or 
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$10 per car. We can prove that we can put in 25 steers weighing 
25,000 pounds. Of course we can not put in the same weight of cows, 
but we don't object to paying the $62.50 for the cows, even if thej do 
not have the weight. 

Senator Dollivek. What is the distance to Kansas Cityi^ 

Mr. Mackenzie. A bout 550 miles. We do not object to paying$62. 50 
for the cows, even if we could not put in the weight; but we do object 
to their making us pay that much extra for 8,000 pounds when we are 
compelled to put in that much weight to load the car properly. It is 
just as injurious to cattle to underload them as it is to overload them. 
Cattle must be properly loaded, otherwise they will be damaged. 

When they raised our rate to 28 cents per hundredweight the rate 
was $70 per car of 25,000 pounds, and they tried to make us believe 
at the same time they were giving us the same lute as before. 

At the beginning of 1900 they raised the rates to 3H cents per hundred- 
weight, making the rate per car $28.75. In 1903 they raised our rate to 
34i cents, making the per-car rate $86.26 on 25,000 pounds, and makinga 
total increase of $23.75 on a carload of steers. It does not show so 
badl}'^ on cows, because, as a rule, cows weigh 22,500 per carload, but 
the increase during the three years in carrying carloaas of cattle from 
Amorillo common points to market is $18.30. 

Senator Dolliver. Was that matter ever presented to the Interstate 
Commerce Commission ? 

Mr. Mackenzie. Yes, sir. We have it before them now. 

Senator Dolliver. According to your statement that has been goin^ 
on for a long time. 

Mr. Mackenzie. Yes, sir; we tried one case before the courts and 
we had to retry it. We brought suit before the Commission in Feb- 
ruary last year, and we tried the case for five weeks — two weeks at 
Fort Worth at different times, for one week in Chicago, one week in 
St. Louis, and one week in Denver. 

Senator Dolliver. Has there been any abuse in the cattle country 
of railroads giving secret rates to favored shippers? 

Mr. Mackenzie. Prior to the dates 1 have given you here they 
were very anxious to get the business at $62.50 and give from $10 to 
$12 rebate. That was in the days when there was competition. We 
have no competition now. 

Senator Dolliver. In other words, the rebate has been abolished? 

Mr. Mackenzie. The rebate has been abolished, so far as we know. 

Senator Dolliver. Competition took the form of rebates, as a rule. 

Mr. Mackenzie. But, Senator, who got the rebates? The rebates 
went into the pockets of the railroads, and they were just getting that 
much more. They have never done awav with that. 

Senator Dolliver. What do you mean by the rebate going into the 
pockets of the railroads ( 

Mr. Mackenzie. They made the provision in fixing the rate at $62.50 
that they had to give us certain rebates. 

Senator Dolliver. Did they charge anybody $62.60? 

Mr. Mackenzie. That was the published rate. 

Senator Dolliver. But did they charge anybody that? 

Mr. Mackenzie. Oh, yes; lots of them. 

Senator Dolliver. So that these people who had rebate contiticts 
had that discrimination in their favor? 
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[ Mr. Mackb»21f.. Ye.s. Mr: timt b what we kick about. Instuad of 

h)uttiiii; down tW rate.^ wbiMi the rebat^^s wt'i-c Mtopp<-d, and f^vitif; all 

[the lihipperH the iMMictit. thev put up tlic rute". 

. Senator DoLLiVEU, Thpynave not put them any higher than the 

lOrijnnal published rat^sf 

} Mr, Mackekzik. Yes. sir: they have raUed them from 2ff ceiitu to 

f&4i cents in five or six yeaix 

! Senator Dollivkr. Not only are tho rfliates gone, but the old rates 

tare gone? 

Mr. Mackenzie. Ye«. sir: nnd ibt-y ai-e charging us aiore. while the 

service In poorer. They will not haul trains for uh uulew they get 

ithe toDfluge that the eiigine i.s rated for. 

Senator Dolliver. They will not start the train! 

I Mr. Mackenzie. They will start it. Imt you will Iw wtrry when they 

, litive gone a piece that it wiw started. 

ji Senator Doi-livbr. Is thei'o an^lxidy that e\i»ects to see rewtorcd 

I the (lid short time and fa^t trains in the railroad treight business? 
Mr. Mackenzik. Wg don't expect to get timall traiiit' and fast time. 
hut we expect tniin.-i tliat will go at a leawmahle rate. 

Senator Dollivek, What is the owjiwion of the delay of these long 
trains f 

Mr. Mackenzie. A short time ago, last fall, 1 had a shipment from 
Texas that went to Kansas City. I went with it mjself a certain part 
of tJie road, and when I got to Delhart the Uoek Island people told 
mi' that they hiuln't a sotHcient toriiuige tu send me out; that we would 
have to unload the cattle. Thai whs a.T miles from where I started. 
Ihtid to unload the rattle in orxirr to let thi-ni get their proiier tonnage. 
Senator Doi.i.ivkii. How loin;- titd this luiike v.m wuit? 
Mr. Mackeszik. Thev didii"i ninkr rm- wail iil ;i!l when I lold them 
who I was. They t^ent mi' un. but they .lehiyei! me on the road. I 
thiiik it was twelve or lil'leen liuurs. loading rattle. 1 gave special 
inKlructionK and speciHe instnietions that those eattle should not Ije 
unloaded, because in Iwenly-eight hours they can be taken to market 
witii a i-eft-sonublp I'nn They kept lue nn the road while they were 
switi'hing and doing one thing or another until they got to Herrington, 
Kiins., within seven hours of the market. I left my man with the 
iflttle. going on to Kansas City myself, and they told him that the 
fhiiiiHtH' Soeit-tv wiiuirin'l allow him tu send on the rattle, because the 
t-v,.|ilv-<'iglU linnrs hml rxpirrd. lb- w;iv liclplrss, am) -so the L-attle 
>iftv bi'i.u^'hf n|) tu tlif pen lo unluail. Tliiit was 8 o'clot^k at night. 
nmi rtt |H ihi- next mi lining the I'uttle were tnken ott' the cars to be fed. 
riifi Humane Society was in bed all this time and imid no attention to 
them. 
•Spnator Ooij.ivkr. Have y<m now no remedy at law J 
Mr. Mackenzie. I have: but it is a hardship for every little eattle- 
mwi tn have to go to law with n eorporation. nnd not one <'orj)oration 
(inly, for they all join in lightiiig us, and it wfnild cost me more and 
CM a little cattleman more, if he was in the same jKisition as nivsetf, 
Ifilighl those people than the ciittlc uen- wcilli. 

\\nat we want is tlli^. geiitlrnien. W'lMviint protection from the law; 
wpwaat jirotect ion I'nim liie Inteisiutc t'uinmerce Commission, that 
they shall be enipfiv.ered tu retruliiie thi^. matter, not only so far as 
i'Utp>i ure concerned, but to regulate the service we are entitled to, and 
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that we shall f^et it. The cattlemen lose more money in poor service 
than in anv other way that cattle are handled. 

I^et me just point out for a moment some facts. I am getting a little 
past what I intended to sav, because there are new points coming up. 
Those cattle of mine shoufd be in Kansas City in twenty-eight hours. 
If cattle are kept on the road for twenty-four hours longer than that 
the shrinkage is all the way from* 25 to 40 pounds per head. The I'ail- 
roads themselves allow 20 pounds, but we do not admit that it is ever 
as low as 20 pounds. In fact, we know that it is not. But take it at 
25 pounds, which is only 5 pounds more than they claim, and yet if 
they come within that nmch of telling the truth it is more than we 
have known for a long time. Take it at 25 pounds, and deduct that 
from the weight of a steer that will sell for $4.50 per hundred, and 
you will see that we lose a little over $1 a head on every steer we ship 
to market. 

Now, gentlemen, when you think of it, or if you don't think of it, 
you may suppose that 25 pounds is a very small thing in the weight of 
a steer, and that it don't make any difference. Hut here is a poor little 
devil who has been working hard all the year feeding his cattle with 
high-priced corn, and with the poor prices of cattle on the market he 
must lose $1 per head. What show has he to go into the courts to 
make the railroads pay for this^ He has none; and even if he does 
succeed it takes him years to get it, and it costs him more than the 
whole thing is worth. 

Senator DoLLivEK. Judge Cowan has intimated that it would be 
impracticable for the Interstate Commerce Commission to follow these 
trains and govern their movements. 

Mr. Mackenzie. Well, Judge Cowan knows more about it than I 
do, and I guess he may be right. 

Mr. Cowan. The}^ may lix a rate in proportion to the service per- 
formed. 

Mr. Mackenzie. If we get a proper service they say the}' are giving 
us better rates. I say they don't. They are giving us poorer service 
at the advanced rate. 

Senator Dolliver. The man paying the rate ought to know as 
much about it as those who get the rate, I should think. 

Mr. Mackenzie. We know that we are paying too much. We have 
had several meetings with the railroad people. We had one, 1 recol- 
lect, in St. Louis, to which Mr. Cowan referred yesterday, where we 
spent $500 in getting up a statement of rates to show the railroads the 
inequalities from certain points for the same service. I cited to them 
one particular case where they charged us 31i cents per hundred- 
weignt for hauling cattle from Amarillo common-point stations to 
Kansas City, 500 miles. We made this comparison m order to show 
the railroads that while they were giving us this rate, for the same 
service of 500 miles to Kansas City they were charging cattlemen from 
Las Animas, Colo., 23^ cents. 

After discussing the matter for a long time, half a day, they admitted 
that we were right, that we had some grievances, and promised to take 
the matter under advisement. This meeting was held in the office of the 
Southwestern Traffic Association, and I thmk we had sixteen or seven- 
teen traffic men along with us discussing the matter. Some time there- 
after we heard from those gentlemen, and they told us that after con- 



fiidering the wliole Hitimlioii they Umml tliiit if they wpi-p to interfere 
IwithourTexm* rate it would disoi-ganize all the rate in iheTeii-itory: 
and, to bring it clowsr to our neiphlxir?. in Colora*ii). they said they 
wonld put up the Colorado iiite, nod that nu'ftin^r pur them up to 'M 
cents. That is the wuy the railronds havo of hi'lping the jwor tattie- 
nien. They said they wante*l to help un. They were perfectly satin- 
fled with tlie Colorado rule until we orought tlie matter to their' notire. 
Then they inmicdiately khw that there wan a plare for them to run the 
Colorado rate up fniiu pi to $K a luir. and lliey pTOiuptly did so. 

I wanted to say these few words to you before leavuig. I am much 
oblijjed to you for your attention, and I hope you will listen to Judge 
Cowan, wlio is very familiar with all the piinls. 

Senator Doi.Mvku. I would like to ask what they war aliout that 
iin reasonable delav of the tniin to KunsaK Citv. 

Mr. Mackenzik. I will Il'II you about that. We had a conference 
with the railroad people in Chicago last February. We had thi.i very 
I luntter before them, and the Lratnc uiana^ei'^ of those roads admitted 
I to ue that the «er\'ice wa« not satisfactory to themselves, and they did 
I give us better oerviee for a fhort time, and then went back to the old 
!■ trouble. 

j' What we want in the West is proteetinn. the protection tlmt we feel 
I I' are entitled to. The ordinary laynmn tinds it bard to understand 
I why thewe rates are put up from time to time. If we had anotiier 
Interstate <'nriiTiicnT (.'utrinMssion, cntirdv unpi'ejudicrd, wlii> would 
Iwveat heiid t)ic ind-iost- of the railrnads'juid the shippers, thev could 
fix a rate Mini unid<i pIcjiM' both. I can as,-urc yuu (but until that is 
(tone the shippers ul' the counlry will not be phrased, bt-cau*ie they feel 
in their hearts that the milruads have combined together to raise our 
ntes and to keep our latcf up, and that we can not stand. 

The Chairman-. Was it the same all over that sertioui Were any 
rebates granU'd^ 
Mr. Maikkn/jk. Not in recent years. 

The Chairman. Vou people of Texas giA thi' -niuc rale in that 
section i 
Mr. Mackekzie. Yes; but we feel that it was too high. 
Xhe ClUiaUAN. Your complaint i« that it was too hii^li i 
Mr. Macxknzif.. Yea. sir. 

Tlie Chairman. You feel that the Colorado rati- and lire Texas rate 
might to be tlie same i 
Mr. MAfKKNZiE. Yes; for the same service. 
The CtlAiRMA.v. For the -simie distaiicef 

Mr. Mackf.\zik. Yes; unless the railroads can show us that it costa 
Item more to haul from Texas than from Colorado, and I don't believe 
ther can do that. 
The Chairman. Colorado is. 8(KJ miles from Amarillo; 
Mr. M.icKENziE. But thev do not go the same way. 
The Chairman. I know that whole country. What I wanted to get 
ittyuur complaint, and that is that the Texas rate — ^no matter about 
iriy other rate— was too high! 
Mr. Mackenzie. Yes, sir. 

The CilAiiiMAX. To your knowledge have there been any discrimi- 
nutions or i-ebates granted of recent years in Texas '( 
Mr. MArKENZiK. Not in the last two or three years. 
The Chairman. In the last Ave or ten years? 
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Mr. Mackenzie. Ia)U of them. 

The Chairman. To what law do you attribute that; is not the Texas 
law a good law i 

Mr. Mackenzie. The Texa8 law is a good law, but that (•an not affect 
interstate commerce. 

The Chairman. But, as 1 understand, there have been no discrirai- 
nationR or rebates grante<l in the State of Texas per se within ten years^ 

Mr. Mackenzie. Oh, yes; under the interstate-commerce law. If 
we had the Texas law the railroads couldn't treat us the way they do. 

The Chairman. 1 know there have been no rebates in Texas in the 
past five years, but the law^of Texas is no more speedy in its oi>emtion 
than our law. 

Mr. Mackenzie. No; but the Texas commission has the power to 
say what a fair rate is. 

« 

STATEMENT OF MB. CHARLES H. CROCKER. 

Mr. Charles H. Croc^ker appeared with Mr. A. C. Rulofson, both 
being merchants of San FrancLsco and representing the Manufacturers 
and Producers^ Association of California, and presented the following 
resolutions: 

San Francisco, January 19^ 1905. 
To all whom it may concern: 

This is to certify that Mr. Charles H. Crocker was duly appointed at a meeting of 
the board of directors of the Manufacturers and Producers' AsBOciation, held January 
19, 1905, as a delegate to proceed to Washington, D. C, for the purpose of urging 
upon Congress the disadvantages to the business interests of the Pacinc coast of any 
legislation which shall give the Interstate Commerce Commission the arbitrary right 
to make rates. 

[seal.] Manufacturers and Producers' Association op California. 

E. Gardiner, Secretary. 

Preamble and resolutions adopted by the hoard of directors of the Manufacturers and Pro- 
ducers^ Association of California January 19, 1906, 

Whereas the present welfare of the manufacturers, producers, wholesalers, and job- 
bers of the Pacific coast, and the future growth and development of their various and 
varied business interests depend largely upon a system of rate making by the trans- 
continental railroads, by which the terminal rate, to which the jobbmg'and manu- 
facturing cities of the coast are justly entitled by reason of water competition, is 
recognized; and 

Whereas determined effort has been made in the past by the manufacturers, pro- 
ducers, wholesalers, and jobbers of other sections to do away with said terminal 
rates to Pacific coast cities, and substitute therefor a system of rates based on dis- 
tance or mileage, ignoring water competition; and 

Whereas the assistance rendered tne manufacturers, wholesalers, and jobbers of 
the Pacific coast by the transcontinental railroads in combating said effort to estab- 
lish rates based on distance or mileage satisfies us that the interests of the coast will 
be best served by leaving; the authority to make rates where it now is, in the hands 
of the carriers who are familiar with the exceptional conditions on the Pacific coast 
and the Northwest, subject to review by the Interstate Commerce Commission upon 
complaint of the shipper who feels that a given rate is wrong: Now, therefore belt 

Resolved, That the Manufacturers and Producers' Association of California, while 
expressing the highest respect for and confidence in, personally and collectively, the 
members of the Interstate Commerce Commission, respectfully protest against any 
legislation whereby said Commission would be given the arbitrary right to make 
rates, as inexpedient and not to the advantage of business interests of this community, 
and that we recommend in lieu thereof that the Commission be increased to seven 
members, and that in view of the vast commercial interests involved and the differ- 
ences governing transportation on the Pacific coast and in the Northwest, that the 
two new members thus added to the Commission should be appointed on^ from the 
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h Mr. CtuH KKU. Since our tlepHrtme from Sail Fi-ainiiiio llior*- rc-su- 
nitioiis have been concuri'ed in. They iire Mimplv Ibe rei-oiimieridation 
t»f the body we veproseiit hh to tin' fact that we think thai the interstate 
Bomiuerc*; law in its prcM-nt luiuiitinn is ample if properly enforced. 
I The Chairman. Tlmt i.s llie ri'>i)liiti<>n of your liody? 
, Mr. Ohockeb. That i» tlie ie^ulutiiiii of our body. 
, Senator Dollivek. WhiU im vuiir Wnly'. 

Mr, Crocker. The Manufactiirevw and FrodinerM" .\s!.o(iation of 
Galifornia. 
Senator Dollivek. And docs that include fruit peopled 
Mr. Crocker, A large nuuiher of fruit people are membois of our 
k'^«ix-tation. which takes in all lines of trade. Since our depai'ture 
tliEse reHolutionis have l>een concurred in by two other bodten, the 
Mprchants' Aaswiation and the Bimid of Trade. 

The Chaibman. Those resolutions will be printed Ht length in the 
report of thiiij bearing. Is that all you want! 

Mr. Crocker. There is also a recommendation that the Interstate 
L'lmimerce Coinmiaston be increased to seven in nuuil)er and that rep- 
rejientation upon it be given to the Pacific coast if there is to be » 
niember from the West. That is all. 
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Mr. A. C. Rruiifsi.iN iippciired lief-irc the committee Jam 
ll'Oa, and submitted the following : 



[OXUTIOSS OF THE MERCHANTS' ASSOCIATION OF SAN 
FRANCISCO, CAL. 



iry 31, 



_ San Francisco, Cal,, January S6, 190-^. 

Mr. Charles H. Crocker and Mr, A. C. Rulofson, 

.Vew Willard Hotel, Washington, D. (J. 
ntcAR Sirs : At a special meeting of the directors ot we Merchants' 
AssoGiatit^Q held in ihia city on the 50th instant, the resolutions 
adopted 1^ the Manufacturers and Producers' Association in regard 
to tile enlargement of the powers of the Interstate Commerce Com- 
Jnisaion were nnanimouslj' indorsed, with the exception that in the 
^nnrth and fifth lines of the first paragraph of the resolutions proper 
% lx)ard amended the wording to read as follows: "Respectfully 
urges that no legislation be adopted whereby," etc. And I am in- 
' to inform you that the committee of the Manufacturers and 
Association, consir^ting of yourselve-s and Mr. Frank L. 
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Brown, is autlujrized to represent the wishes of the Merchants' Asso- 
ciation in this matter at ^\ ashington, if it is your pleasure to do so. 
Verv truly, vours, 

F. M. Todd, 
Actinf/ Secretary^ Mei'chants* Association. 

Resolutions adopted hy the board of directors of the Merchants'^ Asso- 
ciation of San Francisco at a meeting held January £0^ 1906, 

Whereas the prevSent welfare of the manufacturers, producers, 
wholesalers, and jobbers of the Pacific coast and the future crowth 
and development of their various and varied business interests depend 
largely upon a system of rate making by the transcontinental rail- 
roads, by which the terminal rate to which the jobbing and manufac- 
turing cities of the coast are justly entitled by reason of water compe- 
tition is recognized ; and 

Whereas determined effort has been made in the past by the manu- 
facturers, producers, wholesalers, and jobbers of omer sections to do 
awaj'^ with said terminal rates to Pacific coast cities, and substitute 
therefor a system of rates based on distance or mileage, ignoring 
water competition ; and 

Whereas the assistance rendered the manufacturers, wholesalers, 
and jobbers of the Pacific coast by the transcontinental railroads in 
combating said effort to establish rates based on distance or mileage 
satisfies us that the interests of the coast will be best served by leaving 
the authority to make rates where it now is — ^in the hands oi the car- 
riers, who are familiar with the exceptional conditions on the Pacific 
coast and the Northwest, subject to review by the Interstate Commerce 
Commission upon complaint of the shipper who feels that a given rate 
is wrong ; now, therefore, be it 

Resolved^ That the Merchants' Association of San Francisco, while 
expressing the highest respect for and confidence in, personally and 
collectively, the members of the Interstate Conmoierce Conmiission, 
respectfully urges that no legislation be adopted whereby said Com- 
mission would DC given the arbitrary right to make rates, as inex- 
pedient and not to the advantage of business interests of this cwn- 
munity, and that we recommend in lieu thereof that the Commission 
be increased to seven members, and that in view of the vast commer- 
cial interests involved and the differences governing transportation 
on the Pacific coast and in the Northwest, that the two new members 
thus added to the Commission should be appointed one from the Paci- 
fic coast and one from the Northwest, so that all geo^aphical sections! 
of the country would be represented; and be it ftirther I 

Resolved^ That the law under which the Commission is at present'] 
operating is, in our judgment, a proper one, if proper measures arsfj 
taken to expedite the hearing of cases upon appeal, which would con- 
template the establishment of a court of transportation, whose de-i 
cision would be final except in cases where the constitutionality of "^^ 
decree was questioned. 

The Merchants' Association of San Francisoo. 
Frank J. Symmes, President. 
L. M. King, Secretary. 




STATEMENT OF IfB. JA1CE8 J. HOOEEK. 

■Senator Doujvek (in the chnir). Please state your name, your 

tesidonce, and whom yoii rejifesenl. 

Mr. HooKEB. My name is .Tames J. Hooker; I i-eaitle at Cincin- 

THti, imd I am chairman of the committt« to appear before you to 
repwMsent the Ueteivei's and Shippers* Association of Cinciunati. 

Air. Chairman and Senuturs. I appretiiate the difficulty of ad- 
vancing any new thoughts not ahendv Drought nu( in the discussion, 
iither in (lie pn'As or before tlie Honse conuiiittee. Through the 
pi^e^s we have been informed of the visits of varioub railroiielpresi- 
aents to VVasliinplon to lay before you or the Hou-e committee the 
dangerous and awful consequences that will follow the attempt to 
slothe the Interstatw Commerce ("ommissioH with power to i-eform 
Bbuses and rat«s. It is not my purpose to go into the subject of 
wbatcs, privalB car lines, privalK switches, or damage allowances. 
These abuses must go, and will go, and there can oe very little 
[ffective opposition to remedial legislation. Therefore I shall only 
bpeak of tlie necessity of legislation that will clothe the Interstate 
Commerce Commission with power to fix reasonable rates, rules, or 
regulations when these ai-e. found unreasonable, and make the deci- 
sions of the C-ommission effective and in force until revised, if need 
56. by some judicial tribunal. 

Individual firms or organizations do not employ attorneys by the 
fear, and, to relieve of the expenses and interminable delay now 
ncident to securing relief, the carriers must be placed, if not con- 
trary to law, in the position occupied bv shippers since 1897. That 
is, that the orders of the Interstate fkimmerce Commission shall 
become effective within thirty days and continue until reversed by a 
Eoiirt clothed with the power to review such cases. The transporta- 
tion interests are more opposed to this idea than any other, as they 
Mtpect to wear out 90 per cent of the complainants by the long delays 
md expense, if given the right of appeal, with stay, on the giving of 
I bond. If carried to the Supreme Court, several years could be 
»fely ixiunted u^wn as the delay. 

It seems eminently proper that Mr, Spencer should come forward 
IS defender of the position of many transportation interests on this 

Knestion, because in the section which is served by the road of which 
e is president rates are relatively higher, more unequal, and greater 
injustice to localities exist than in any other section of the countrv. 
b^ator Clapf. What road is that'? 

^H^B^ooKER. Mr. Spencer is president of the Southern Kailway 
^^^^By, but when before the House committee he stated that lie 
^^^^fcted a large number of other lines. This can not be better 
^HBntted than in the case of Cincinnati. Grown desperate by the 
^RlsS-minded policy of the then management of the LouisviUe and 
PftshrUle Railroad, the only road then granting access to the South, 
frhich at Louisville rasorted to delaying shipments from Cincimiati 
■t Louisville, and other means that would not now be indulged in, and 
prtainly should not be tolerated, the city of Cincinnati resolved to 
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build a railroad to the South, which was completed to Chattanooga 
in 1880. This road stands the city of Cincinnati a total cost of about 
;30 million dollars. In anticipation of the completion of this road 
(hero was formulated a new basis of rates to ana from the territory 
south of the Potomac and Ohio and east of the Missouri River. 
which in effect resulted in a division of the business. To protect the 
shippers of farm and packing house products in the territory north 
of the Ohio Kiver from com[)etition with New York, Pennsylvania, 
and Xew England, the rates were made favorable from the Ohio 
River gateways, but on nearly every manufactured article, especially 
those coming under the numbered classes, the rates were made so as 
to divert the business to the Middle States and New England. 

The completion of the roads from the Missouri to Memphis ard 
nirmingham about 1887 resulted in the almost complete extinction of 
business in the packing-house products originating in Cincinnati and 
otlur Ohio gateways to the South, and also in a large decline of ship- 
ments of farm products. 

Since the adoption of this basis of rates and division of business, 
the Middle West has increased enormously the variety, volume, and 
value of manufactured articles produced in that section, and justly 
claim that these now conditions demand changes in rates to meet 
them. 

By changes of rates, I want to say again, emphatically, is not neces- 
sarily meant reducticm in rates, but a rearrangement of rates; advanc- 
ing rates from some localities and reducing others, giving carriers 
practically the same gross revenue. For twenty-nine years it seemed 
practical^ impossible to bring about any change until, forced by local 
conditions in Georgia, on December 1, 100-i, when at a meeting of 
persidents of southern roads certain reductions in south-bound 
freights were ordered to take effect on February 1. These reduc- 
tions, although applying to Chattanooga from Baltimore and other 
northern shipping points, did not apply to shippers from the Ohio 
gateways to Chattanooga. The rates from these gateways continue 
to be based on 76 cents per 100 pounds, first class, from CincinnatL 

Some ten or twelve years ago the Cincinnati Freight Bnreau took 
up with the Interstate Commerce Commission the injustice of this 
practice I have just spoken of, and secured a decision from the Com- 
mission that a proper relation did not exist between the rates from 
the territory north of the Ohio River and the territory from Balti- 
more, New York, and Philadelphia to the south and southwest. 

Senator Dolliver. That was the old abuse that the Interstate Com- 
merce Comission tried to correct in 1896, was it not ? 

Mr. Hooker. I am just coming to that. The Interstate Commei 
Commission were asked by the Cmcinnati Freight Bureau, the organ- 
ization which brought the suit, to order a relative adjustment, anc" 
not to order a stated reduction to a given rate. There was pendii 
at the same time before the Commission another case. Having hot 
of these cases before them, and the Cincinnati Freight Bureau ca" 
having the right of way, the Interstate Commerce Commission in i 
younger days saw fit not to follow the advice given by the represent! 
tives of the Cincinnati Freight Bureau to orqer that the rates shou! 
have a certain stated relation to each other. Instead of that thi 
ordered that a certain rate should be made. 
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Xow, no one knows what would have been the result if the Com- 
mission had followed the advice of the Cincinnati Freight Bureau 
and ordered merely that the rates should bear a certain relation to 
each other. Perhaps had the Commission done so, the Supreme Court 
would not have decided against them, as it did in the Cincinnati 
Freight Bureau case. 

Senator Kean. Is it one of your complaints that the rates from 
Cincinnati and that region are greater than the rates given other 
points for practically the same service ? 

Mr. Hooker. Yes, sir. I think some of the members of the Com- 
mission admit that there was their first mistake, in not ordering the 
relative adjustment, rather than a stated adjustment. 

Senator Dolliver. Do you think the Interstate Commerce Com- 
mission now has the power to order a relative adjustment in the case 
of such abuses as were claimed to exist in 1896 ? 

Sir. Hooker. That would be for a lawyer to decide. 

Senator Dolliver. What do your counsel advise you in respect to 
that? 

Mr. Hooker. Under the Supreme Court decision in the Cincinnati 
Freight Bureau case I should doubt very much whether the Commis- 
sion would now have the right to order a relative adjustment. But 
I contend that if the Commission had not so directly raised the ques- 
tion of the power to make rates in that case and had established a 
precedent of relative adjustment, we should be operating to-day under 
different conditions. Most of the troubles, outside of private car 
lines, private side tracks, and other abuses of that nature, are more 
abuses of relations of carriers to each other than otherwise. 

Senator Dollhtir. Are there no complaints of excessive rates and 
extortionate charges? 

Mr. Hooker. During my long experience I have known of no rates 
that were extortionate. It is only because these rates are not rela- 
tively adjusted. 

Senator Dolliver. The complaint, then, is based entirely upon 
alleged discriminations? 

Mr. Hooker. I can not say entirely. I can only speak from our 
own experience. 

Senator Dolliver. You would say that that is the view of the mer- 
cantile community of a city situated as Cincinnati is? 

Mr. Hooker. Looking merely at the adjustment of rates, I do not 
say that the correction of that would correct the abuse of private car 
lines, etc., which I am not attempting to touch upon here. What I 
want to show is that the adjustment of rates and the adjustment of 
relations between one locality and another are susceptible of being 
corrected, and of being corrected without doing damage to the inter- 
ests of the transportation companies. 

The Chairman. If there be a decision in favor of one locality, will 
not the other locality complain ? 

Mr. Hooker. As I stated before you came in — perhaps I had better 
return to that. 

The Chairman. No ; proceed. 

Mr. Hooker. Will you put your question again, please? 

The Chairman. When there is a contest or dispute between locali- 
ties, if there be a decision in favor of tiie one \oesjX\\?j ViS^ woK. ^Oca 
other be dissatis&ed t 
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ilr. Hooker. That may be; but satisfaction has not reigned very 
greatly over the shipping interests of the eountrj' during the last 
twenty-five years, and I do not suppose it will, even if you pass 
another interstate-commerce law. 

Senator Dolliver. You are not looking for complete satisfaction? 

Mr. Hooker. No, sir: some one locafitv or another will be dis- 
satisfied, as some localities have been dissatisfied for twenty-five 
years. They feel that their turn should now come. 

The reduction from eastern territory to Chattanooga w^as 9 cents 
per 100 pounds, first class, and corresponding reduction on other 
classes, thus making the discrimination against Cincinnati 25 cents 
per 100 pounds more on first-class freight than had been decided by 
the Interstate Connnerce Commission as a just and reasonable rate. 

This will serve as an example of the unfair treatment accorded Cin- 
cinnati and the territory north of the Ohio. 

In north-bond business, on southern products — cotton goods, for 
instance — tlie rate ft'om (^eorgia milling points to Cincinnati proper 
is 49 cents per 100 pounds. If designated to points beyond, some 
goods take a rate of 85 cents per 100 pounds to Cincinnati. In de- 
fense of this basis, was the claim that m order to compete with New 
England mills it was necessarv to make the rate through to Chicago 
the same as from New Englan<i cotton-mill points, It has been shown 
by every witness so far examined in an interstate-commerce suit that 
there were over 1,000,000 spindles in South Carolina alone which did 
not ship a pound of their product into territory north of the Ohio, 
and that while, especially in colored cottons. New England and 
Southern goods may be known by the same general trade names, thOj 
Xew England goods of a high class and character command high] 
prices, and it requires the wildest stretch of imagination to sustain 
the theory that low freights from the South are necessary for mills 
in that section to enable them to compete with New England mills for] 
the trade of the West. 

Senator DoixmjR. How do you account for that ? That seems toj 
be a deliberate throwing awa}'^ of revenues. 

Mr. Hooker. Exact^ ; but it is simply because the evolutic 
that has been going on in every technical trade in the world for f 
last twenty-five years necessitates a closer knowledge of every subj( 
handled by the men who profess to handle it, whether that is the ocmi 
struct ion of an armored cruiser, or steel works, or anything of " 
sort. That close knowledge has not yet reached the traffic depj 
ments of the railroads. 

Senator Dolliver. Do j^ou think it will strike the Interstate Coi 
merce Commission before it strikes the traffic departments ? 

Mr. Hooker. Yes, I do ; I might say a little more on that same 
ject, since you ask the question. 

These tariffs were constructed by men who now are traffic 
agers and who are expected to sustain those tariffs. What w( 
you think of a man you were holding responsible for results in 
large department of vour business if, after five or ten years, y 
discovered that he had l^een working on an entirely wrong hypoti 
sis; that he had been throwing away opportunities to make prol 
while working upon certain suppositions that did not exist? 1 
would think that he should have learned better in the five or 
years previous. That is the position occupied to-day by the son 
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!i'ii traffic iin^ii. 'i'lie soiithprn cotton-mill industry Jul'h not iieeJ 
lie fiBtering t'lin; of the Soiilhern Rttilronrt any more than the 8outli- 
irn Railrood nwds the fostering care of the soutJiPrn cotfou-milling 
Jidustry. 

Senator IJoi.i.ntR. It st'cnis to nie. referring to your illustration, 
that if I owned a niilroiid iitid discovered that the traffic manager 
was breaking away from the hiw or reguhition I hsid made, I would 
;Bl. once cast iibout for HiiotInT trallir inimnger. 

Mr. H00KP.R. Von would think so. In tliis particular case I have 
illudod to the parlies offered to malte this [iroposition to Mr. Powell. 
that they woidd be willing to try thnt ease befoi-e Mr. Spencer. At 
tlint time there was practicnllv no more competitinn between the 
Kew England ciUKiu mills anci the eonthern cotton mills for the 
Irndc of the West tliiKi tliore was bt^tweeii the southern cotton mills 
and IlusHia for tin- trade of New Knghind. Mr. Powell was as- 
tounded. Ah I say, every wilne^id who lias lieen examined by the 
Interstate Conuiicree Comiiii-^-irtn iaiuMs that, two of whom were 
soathcm eott^in inniiiifiiclmer,s. Every >latemeiil I have made can 
bo I'prified, and tlie niorL* strongly tlie wKithern cotton representatives 
advocate it the slroiii;ef the position of the complainant will be made 
here. The southern traffic maiiager^i have simply fallen into the 
^iierul belief, whieh is a very snperHcinI one, that there is the keen- 
ist competition lictMeen llie southern and the New England cotton 
mills, whereas tluit coiiijielition e,\i>l-' praetienlly oii one article 
mly — ^int eloth-^ !ind iinnt-rlolh yarn irmnls. 

Mr. Twitchell, iiresideiit of the Clifioii Jlannfacturing Company, 
Spartanburg. .'^, C. testified that he was engaged in the manufacture 
>i heivvy ilrdls and light gray cottons; that he did not ship any {piods 
ft the West, and that if the rate was ab<mt the present rale, it would 
fn no wise atfect his interests. 

AlthoUjgh relief has been sought from the Interstate Commerce 
Commission, as you know, the Commission is now powerless to en- 
force its decrees. The Cincimuiti Southern, the city-built road, is 
Bperat«d by the Southern Railway Compsny, which (you will say) 
mould be interested in Ijeing just to the largest city reached bv their 
raila I have already shown by their action, in not reducing the rate 
from Cineinniiti to Chatlnnodya, that they were guilty of a most 
mfriendly act. But there may he other reasons. The ablest and 
itrongest competitor of the Southern Railway Company in the inter- 
^ange of busmess between the West and South is the Louisville and 
Nashville. No stronger opponent of Federal interference of truns- 
portation companies exist*. No railroad management is less inclined 
lo give ear to complaintj* of business organizations than the Louis- 
rille and Nashville; the masterful ability of the president of that 
■oad has enabled him to blnff the management of the Cincinnati 
Southern from the day it was finished. The uniting under the owner- 
hip of the Louisville and Xash^dlle and the .\tlantic Coast Line in- 
reases this power to dominate in the southern field. Mr. Spencer 
rould have Congi'ess believe that this question of adjusting rates 
etweeii localities is the most intricate question of all; that clianges 
fill create greater confusion than the world has seen since that gi'eat 
ay in Babylon when work was suspended on the Tower nf Bidx'l. 
le greatly exaggerates the diificulties. 
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Were traffic malingers under instructions to make the necessary 
changes, and with the Interstate Commerce Commission clothed with 
power to make the divisions on a joint rate where the roads them- 
selves can not agree, the task is not bevond the ability of the rale 
clerks w]io generally- work out such problems, 

I would like to give all the emphasis I can to that statement. 

ThL» Chaikmax. How manv published rates are. there, in your 
opinion, on the various railroads ? 

Mr. Hdokeh. There is a joint tariff operating for the trunk liiius, 
the Sotithern tariff, and the trans-Missouri. 

Tim Chairman. I would like to have you state the whole number, 

JIi-. Hooker. I do not know that I can state exactly ; I am not a 
railroad man. But I should say that probably there are in the ITniti'd 
States four or five tariffs. 

The Chairman. Four or fivp tariffs? 

Mr. Hooker. Tnritt' ^hcct- <■<<■ ^-^^ooiations whose clas,sifieations are 
acknowledged wiiliJn ■' .1 ■ ■;■ ;■ ly. 

Making the Ktiili'i!; 1 ■ ■ ■ !.■ ii'-illy as Mr. Spencer did, and with 
such api):nviil voiw ■"■ . . |'..' >.r>iv an impression was made on the 
C"1i:jIi--'-'I;'1 '■ :!■ .1 '!■ Kiii. ri' presenting as we do the business 
01-. , ,■ 1. ■■ ' ■ liiili. individuals, firms, and corporations, 

wl - ! ■ -I .ly irjiiisportation problems, and whose very 

bii^iiiL--- '.■.\i-i!.!n\' ■.i.-pcin-l- upon understanding rates and their con- 
fetnictiun, I du.iire to say with equal sincerity and conviction that re- 
adjustment of rates, whether between sections, communities, or indi- 
vidual shippers, can be made without seriously affecting earnings, or 
ability to pay interest on bonds, or dividends on actual investments, 
or current rates on wages to employees. 

The effort has been made to create the impression abroad in the land 
that everything will go to the how-bows if there is any interference 
with the making of iitci as now enjoyed by the railroads. That is 
pure rot Theie is nothmg m it Experience will prove that. No 
allo^\Tii(e !•- <Ter nnde either, f 01 the fact that it has been proved in 
ti ! ir f 1 fli it business increases with facilities. So it 

111 ii n of everything increases with its cheap- 

II ihe pissage of an interstate commerce law 
^ li I II 1 prices of commodities to consumers. 

1 1)1 pimit which I believe has never been brought 

III liM us'ion of this question. Up to recent vears rail- 
1 I I 11 generally re present at iv&s, if not actually, among 
tl] [ u lii L 4 iiLi-^ of the jnopertv. and now such men become 

hilllllUM.tb.Mld-, 

'-■lUM tint na*- written foiu or five days ago, two railroad presi- 
dent-- li ne become chairmen ot boards — Mr. Ingalls, of the Big Four, 
ind Ml J-eih lid nf thf AIi hi_ 111 Central, which occurred yesterday. 

■^1 iL iliii Ki \% 1 111 \ 11 11 I ibr owners of roads, tjiough, are theyf 

Ml IIiiiJMi llii \ (Mil qui dists and representatives of capital- 
1 t- tint 1- tb(\ ttui not pi iLtical railroad men. Mr. Ingalls was 
<iiieiinll\ I liM\»i I do not know about Mr. Ledyard. 

All Ivi \^ Ah Led^ ird has been a railroad man all his life, and 
Ml In^r lU-- h is hetii for t«Lnt\ five years. 

Mr JJoDiij-i Thf\ hue both been railroad men for many years, 
b/it thp} an not of Hi it tUss of men iwnv hcAug selected to operate 
lailmitK 
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Senator Ktvx. Mr. Ledyard has been operating the Micliigan 
Bntral for a ^eai many years, and at one time he was superinten<U!nt 
f Ihat road, if I remeBiber rightly. 

]Mi'. HcM^ivJijt. I um mil so familiar widi (ho individual case of Mr. 
Ledyard, but I think the general propoaition I have put forth can 
not be disputed. It is adniittt'd that it is the tendency of the times 
for railroad managers now to put practical mt>n in isharce of prop- 
erties. Mlien Mr. Iiigalls retired from the presidency of the Chesa- 
peake and Ohio Railroad his general manager, George W. Stevens, 
was made president, A president is selected for his apparent ability 
in the operating department. It is rare that a president is selected 
^m I he traffii; department. Hence the pi'esident is largely depend- 
ent upon the head of his tratBc department for his results. Thus is 
created an autocracy infinitely more powerful in nfl'ecting the bnsi- 
aess interests of this country than is the a\itocriicy of Russia in 
influencing the business interests of that «iuntry. 

Rates in tlie territory west of the Missouri River are apparently 
eontrolled by four men, south of the Ohio and Potomac by about the 
same number, north of the Ohio and Potomac by no more. The 
traffic manager, not courting interference in his department, does not 
Bnno^ the president with questions that he thinks should be settled 
by huoself- If his mistakes in rate making come to the knowledge 
of the president his standing might be jeopardized, and his lack of 
thorough and exact knowledge in his department shown. In my 
opinion, verv niucli of the irritation now existing between the carriers 
and the public could be avoiderl, and certainly litigation that finds its 
way to the Interstate Conunerce Commission would be very largely 
rwJuccd, if railroad presidents were to instruct their traffic depart- 
ment that before iiermitting a case to go to the Interstate Conunerce 
Commission the complaiiiaut should be invited to state his case to 
tjie president. 

Let the interstate coimneive law be strengthened, as I understand is 
covered in the Eseh-Townsend bill, and the cases takeu to the Inter- 
state Conunerce Commission will be greatly reduced rather than in- 
ied ill numl)cr. It will be considered as a desirable qualification 
traffic man if the ability is shown to avoid litigation. In fact, 
the minds of but few traffic men, their temperament, training, or 
experience are broad enough to decide with equity and justice the 
true interei^ts of the road they represent in luany of the important 
q^uestioils that come before them, and if Mr. Spencer and his associates 
Would stop the tide of public opinion and prevent the passage of 
measures far more radical than the Escli-Townwend bill they slioidd 
organize courts of their own— courts of appeal from the traffic 
managers. 

X great railroad presidi-nl fnini tlip Northwest has been moved to 
dome to Washington that he might lift bis warning voice to show 
llw dire disaster that would oviTi-iinie this coimtry if the Intevstate 
CtHiimerce Commission are given power to enforce their deci-ees. 
Senator Kean. "Who is that ? 
Mr. HooKEE. J. J. Hill. 

This is not Ihe fir«t time he has appeared as a pessimist and as a. 
prophet of evil. It is a reflection on his intelligence to Iwlieve he is 
«rimis in such forebodings. Such prophets of evil were nnmcrons 
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around tlu» War Department when powerful interests were at work 
to prevent our undertaking the war with Spain. 

Senator Kean. When did he do this? 

Mr. Hooker. "When he was here in Washington, several weeks ago. 

I have been engaged in trade for over twenty-five years in Cincin- 
nati, and have business relations of long standing with firms and cor- 
porations in over sixty different lines of trade, extending over the 
whole country and to the Orient, and T do not hesitate to express the 
l)elief that we arc entering upon a year of greater prosperity than 
we have ever experienced, ana no legislation to increase the power of 
the Interstate ("Commerce Commission is likely to interfere with its 
bright prospect. AMien it comes, as it wnll before the close of this 
Administration, wlien we shall begin to feel the effects of the demand 
for China's millions, resulting from the close of the present war in 
the Orient, the determination of her rulers to advance with the age, 
the prophets of evil will have been forgotten, and the transportation 
companies, operating under the beneficent influences of an interstate- 
commerce law, will show to such an extent in this era of prosperity 
that tliev will be its stronofest advocates. 

The Chairman. If you had the most of your fortune invested in 
a railroad would you feel entirely secure if somebody else made the 
rates ? 

Mr. Hooker. I will answer that bv saying that I do not under- 
stand that it is proposed that somebody else shall make the rates. 

The Chairman. If you should confer upon somebody else the 
power to supervise the rates do you not think the first thing you 
would do would be to proceed to sell j'^our stock ? 

Mr. Hooker. I will answer yes, I would, because the rate would 
\te left as it is. 

The CHAiR:>rAN. Does the railroad make the rate? 

Mr. Hooker. The traffic manager makes the rate. Fifteen men 
are making rates for the whole United States for an annual business 
three times as great as that of the General Government. 

The Chairman. But the railroad owners have something to saj 
about rates when thev desire. 

Mr. Hooker. They say very little. 

The Chair^ian. You understand this question very thoroughly, I 
see. If you owned a majority of stock in the Big Four, having your 
fortune invested therein, how would you feel if the ratemaking power 
were turned over to another person who was independent, had nothing 
to do with the railroad, and had no interest in it whatever? Would 
you hold on to your investment, or would you sell it? I am a little 
curious to know. You are an intelligent business man. 

Mr. Hooker. You are stating a hypothetical case. 

The Chair3ian. I beg your pardon. I know men who own two- 
thirds, and others who own half or a Quarter interest in railroads, and 
I feel satisfied that if you took away rrom them thepower to fix rates 
they would sell their stock if they got a chance. They are watching 
these rates very carefully. 

Mr Hooker." You want to know what I would do under similar 
circumstances ? 

The Chairman. Yes. 

Mr. Hooker. I would do exactlj^ as those men will do. They wiH 
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iiot sell tbeii- stock. The^- will \\-ak Ui ^t-e how it works uiit. If it 
does not work out U> their satii^faction, then they may sell. But thev 
first want to take their ohancos of atnendment to or repeal of tins 
rate-making; power which you prupos* to confer on the Interstate 
Commerce Cominis&ion. There will be no jjanic in stocks if you pasH 
this bill, r pi-eilict ihtit the prices of trnrik-line stocks will not W: 
affected one point after the pasi*nge of the bill and its signature by 
the President, I do not knmv what you, personally, would do, but 
that is exactly what any blI)jinL^.^■^ man would do ; he would not m\\ at 
onec, but would await results. 

The Chairman. Suppose prices dropped 20 points? 

Mr. Hooker. You are supiraaing a case. You ciui imagine any- 
thing. 

Senator Kean. What sort of a bill do you favor^anv? 

Mr, Hooker. As t have read the Esche-Townsend bill, that is sat- 
isfactory to me. 

Senator Kean. Yon mean the bill that has been reported by the 
committee to the House ? 

Mr. Hooker. Yes, sir. Mr. Hearst's bill is also satisfactory to me. 
I shonld like to have the rulinir^ of the Intel-state Commerce Com- 
mission remain in force until i-e\-ei'-sed by the courts, and not that they 
should be held in abeyance pending approval. Whether that view 
would be sustained in law I do not know ; 1 am not a lawyer. 

The CuAiHMAji. Suppose one rate is a joint rate, and another rate 
is partly by water and partly by rail; is it your opinion that the 
interstate commerce law should apply to the carrier by water as well 
as to the carrier bv land ? 

Mr. Hooker, if it is a joint nite; yes. 

The Chairman, You would advocate the supervision of water rates 
in conjunction with railroad rates? 

Mr. HoonER. I would advocate the supervision of joint rate-s: yes. 
Ton can not control the entire water rate. But I answer yes as to 
the joint rate. 

Senator Doli.ivrr. We could control the water rate if it is an inter- 
state rate. 

Mr. HooKRR. It would be pretty difficult, especially if sailing ves- 
sels were concerned. 

Senator Dolliver. Wc could control sailing vessels engaged in 
interstate or foreign commerce. 

Mr. HooivER. That is further along. 

The Chaihbian. One other question bearing on that: Take the 
case of a joint rate foi' traffic through a foreign counti-y, say Canada. 
You understand me? 

Mr. Hooker. Yes. sir. 

The Chairman. How would you meet that difficulty? 

Mr. Hooker. I nm frank to say that it has not come m my way to 

pve any thought to that particular branch of the subject, but 1 do 

not think that any road should bo permitted to work an injury to 

.American transportation by reason of that road being free from the 

)Migations of the iuterstat'e commerce law, 
Tna Chairman. If Congress could meet that difficu lty, I take it 

■Qu would suggest that it should do so? 
Mr. Hooker. I think bv all meiuis it should be done. 
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Senator Kean. And that would cover the rates on railroads run- 
nine into and out of Chicago and connecting with Canadian roads ? 

Mr. Hooker. Well, for some kinds of business, but not for all. I 
do not think there is any trouble existing on the broad proposition of 
competition between our roads and Canadian roads tor transconti- 
nental business. The rates are low enough. I want to emphasize 
that fact, too. The general complaint is not that the rates are too 
high. We shipped cotton goods from Texas milling points to Shang 
hai during the last month at $1 per hundredweight. 

The CiiAiR^iAN. That is reasonable. 

Mr. Hooker. Very reasonable. I do not know that there is anv 
complaint either of transcontinental rates or rates to the Orient, 
speaking broadly. I am less familiar, however, with Pacific coast 
local rates and Rocky Mountain local rates, but in other parts of the 
comitry the trouble is not so nnich that the rates are too high as that 
the railroads refuse to make relative adjustments. In fact, they 
refuse to change the rates. There seems to be a stubbornness, an 
indisposition to change rates at the demands of shippers. One 
railroad traffic man who is a good fellow can accomplish more, 
through good-fellowship and friendliness at a joint meeting, to bring 
about a change of classification than an earnest manufacturer who 
attends, bent strictly upon business only. He can not accomplish 
anything, w^hile the good fellow can do some good. 

To illustrate, there is in Cincinnati the Globe- Wernicke Manufac- 
turing Company, as many of you know, if you are familiar with 
advertisements. They are large manufacturers of office furniture 
and elastic bookcases, as thej'^ are called. Years ago, before such 
a thing was known as a compact elastic bookcase, a certain classifica- 
tion was given to bookcases in the territory north of the Ohio. In 
the last twenty-five years the railroads have changed the rates for 
many things, but they refuse to recognize this new industry in book- 
cases, and refuse to change the old classification on bookcases [exhibit- 
ing pictures of two different styles of bookcases]. Notwithstanding 
the Grlobe-Wernicke Company shipped their cases in this form, this 
bookcase passes at one and one-half times first class. 

Senator Dolliver. It would seem to me that you could get some- 
body to interest himself in a situation like that. 

Mr. Hooker. This concern endeavored for years to have that cor- 
rected. I remember when they attempted to reach the chairman of 
the joint classification committee, but I assure you he was hardof 
to get at than the Czar of Russia. A shipper stood just as good a 
chance of interviewing that man as he would to interview the Czar of 
Russia. 

Senator Keax. Is not that the same question that is now before the 
Interstate Commerce Commission? 

Mr. Hooker. The same case. 

Senator Kean. Is it not practically the same question as formerly 
existed in regard to shipping cotton in the old-fashioned square bales 
and in the round bales ? 

Mr. Hooker. This case stands by itself. 

The Chairman. Are there not many evils and abuses growing out 
of changing the classification, for instance, changing from the foui'tl^ 
or fifth class to the third, and thereby getting a higher rate? 
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Mr. H(X)KER. Oh, yes; the incomes of railroads have been enor- 
mously increased by the changes made. There was testimony before 
the House committee on that subject, indicating a number of changes. 
That has been rather an insidious way of advancing freight rates. 

The Chairman. The power to fix rates would reach the classifica- 
tion, would it ? 

Mr. Hooker. Oh, yes. Give the Conunission that power and that 
would mve them authority over classifications. 

The Chairman. They would reach classifications under that power? 

Mr. Hooker. Undoulbtedly. I think these changes of classifica- 
tions have been an abuse. 

I am very much obliged to you. Senators. 



Interstate Commerce Commission, 

Washington^ February 7 1905. 
Hon. Stephen B. Elkins, 

United States Senator , Washington j D. C. 

Dear Sir: In response to your request of January 28, the Commission has the honor 
to send you herewith certain statements or tables of representative rates on June 30 
1897, as compared with the same rates on June 30, 1904. 

These tables include l)oth class and commodity rates, and on each of them are 
indicated the points between which they apply. They are confined to tlie territory 
mentioned in your letter, and are intended to be fairly representative of the rates in 
force on the dates named, respectively. 

So far as class rates are concerned, a comparison of this kind gives a fairly correct 
idea of the changes in such rates, as there is comparatively little fluctuation in rates 
of this character; but in the case of special rates on important commodities such a 
comparison is liable to be misleading on account of the frequent fluctuations in com- 
DQodity rates. By way of illustration, a statement is appended showing all changes 
in the rates on flour and grain from Kansas City, Mo., to Galveston, Tex., for export, 
from January 30, 1897, to June 30, 1904, from which it will be seen that the rates in 
effect on the first-mentioned date, and which remained in force until January 1, 
1899, were higher than at any subsequent period, and that the rates in force on June 
30, 1904, were higher than for the greater portion of the intervening period. 

The rates shown in this statement as in effect on June 30, 1904, are still in force, 
with the exception of the proportional rate on corn for export, which, within the 
last few days, has dropped to 11 cents. 

That a comparison of rates on two specified dates quite widely separated may be 
misleading is also shown by two other tables submitted, showing all changes in rates 
on cattle and hogs from Tyler and Hubbard City, Tex., to St. Louis, Mo., and Chi- 
cago, 111., from Julv 3, 1888, to March 5, 1903, the rates shown under the last-men- 
tioned date being those now in force. 
Very respectfully, yours, 

Martin A. Knapp, Chairman. 
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Freight rates on c(Utle and hognfrom points on the St, Dmls Southwestern Railivay — Con. 

FROM TYLKR, TEX.— (Continued. 



Cattle. 



Hogs. 



To— 



Date effective. 



P^'^^^-i^mX'^^^^*'- 



I 



Per 100 
pounds. 



Chicago, III. 



. May 17,1898 ' $0.38 '. 

; July 25,1898 44i . 

. Feb. 1,1899 46J >. 

i Feb. 6,1899 .41| . 

I Apr. 16,1899 4G| ,. 

Dee. 15,1899 ' j .191 '. 

i Mar. 5,1908 i I .521 ;. 



FROM HUBBARD CITY, TEX. 



«).62 
.62 
A\2 
.62 
.62 
.62 
.65 



St. Louis, Mo 



Chicago, 111 



July 

Jan. 

Feb. 

Nov. 

Feb. 

Mar. 

Apr. 

June 

July 

Sept. 

May 

Oct. 

Feb. 

Feb. 

Apr. 

Dec. 

Mar. 

May 

July 

Jan. 

Feb. 

Nov. 

Feb. 

Feb. 

Mar. 

Apr. 

June 

June 

July 

Sept. 

<^t. 

May 

0(;t. 

May 

July 

Feb. 

Feb. 

Apr. 

Dec. 

Mar. 



3,1K88 
20.1889 
10,1889 
28,1889 
24, 1890 
20,1890 

4,1890 
18,1890 
15,1890 
15, 1890 
20,1891 

1,1896 

1,1899 

6, 1899 
1(>, 1899 
15,1899 

5,1903 
10, 1887 

3,1888 
20, 1889 

10. 1889 
28,1889 

7,1890 

24. 1890 
20,1890 

4,1890 

5,1890 

18, 1890 

15,1890 

15, 1890 

18. 1890 

20. 1891 
1,1896 

17,1898 

25. 1898 
1,1899 
6,1899 

16. 1899 
15, 1899 

5,1903 



$80.00 
85.00 



95.00 
100.00 
107.50 



90.40 
.42i 
.42i 
.40 
.31 
.38 
.:S6 
.25 
.36 

.:» 

.41 

.36 

.881 

.33i 

.381 

.4U 

.441 

.471 

.60 

. 531 

.5:^1 

.51i 

.49 

.40 

.451 

.44 

.41A 
.81A 

.41A 
.48} 



«70.00 



.511 

.461 

.40 

.46i 

.48) 

.481 

.481 

.511 

.541 



82.00 
87.00 
92.50 



$0.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.47 
.52 



.62 

.62 

.62 

.62 

.62 

.62 
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'^ 
.62 

.62 

.62 

.62 

.62 

.Q2 

.62 

.62 

.6^ 
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Sialement showing rates on classes and commodities from ChicagOy III., to Salt lAilce CUyj 
Utah; alsOy from Salt Tjoke dty^ Utahj to ChicogOy Ill.y in force from Jime SO, 18S^, 
and June SO, 1904- 

[ElateH in cents per hnndred pounds.] 

FROM CHICAGO, ILL., TO SALT LAKfe CITY, UTAH. 



June 30, 
18S)7. 



Class 1 

Class 2 

Class 3 

Clas^4 , 

Class 5 

Class A 

Class B 

Class C 

Class D 

Class E 

Agricultural implements (except hand), C. L 

Baking p>owder, C. L 

('olTee, roasted or ground, C. L 

Crockery, oueensware and earthenware, numbers rated fifth class. Western 

classification, C. L 

Dry goods, any quantity 

Furniture, numbers straight C. L., rated third class. Western classification 

Glass, window, C. L 

Nails and spikes, C. L. (iron articles) 

Shoes, horse and mule, C. L. (iron articles) 

Jars, fruit, and glasses, C. L 

Machinery, C. L., rated Class A, Western classification 

Paint, earth, C. L 

Soap, common , C L 

Tin plate, C. L , 

Wire, iron or galvanized, C. L 



Trans-Missouri, I. C. C, Nos. 20 and 147. 



FROM SALT LAKE CITY, UTAH, TO CHICAGO, ILL. 



Class 1 

Class 2 

(nass 3 

Class 4 

Class 5 

Class A 

Clas.s B 

Class C 

Class D 

Class E 

Bones, dry, C. L 

Bullion, ore, pig lead, value not exceeding $100 per ton. 

Butter, O. R, in packages 

Fmits, dried, in ooxes, barrels, or C. L 

Fruit, decidious, C. L 

Hay, C. L 

Hides, dry, and sheep pelts, minimum 20,000 pounds 

Honey, strained, in tin cans, boxed 

Junk.C. L 

Onyx, rough, C. L 

Seed, alfalfa, C. L 

Wool, in grease, minimum 20,000 pounds 



«C. L., minimum weight 30,000 pounds. 
bC. L., minimum weight 40,000 pounds, 
c Ore 55 cents. ^ Hides, dry, 157. 



June 30, 
1904. 
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215 
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175 
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145 
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Trans-Missouri I. C. C, Nos. 20 and 147. 
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{Ratts in i^ent» pi?r buodred pound?.] 
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it showing rates on classes and commodities from Chicago^ III., to Kansas dty, 
ilso from Kansas CUyy Mo.y to Chicago^ in force June SOy 1897 , and June SOy 

[Rates in cents per hundred pounds.] 
FROM CHICAGO, ILL., TO KANSAS CITY, MO. 



iral implements, rated Class A, Western classification 
high wine and whisky, C. L 



d, c. L 

ece ffoods 

steel rails, C. L., minimum 2,240 pounds. 

tleum, C. L 

lilding, roofing, wrapping, C. L 

:.L 



,C. L 



June 30, 


June 80, 


1897. 


1904. 


80 


80 


65 


65 


45 


45 


32 


32 


27 


27 


32 


82 


27 


27 


22 


22 


18* 


18* 


16 


16 


80 


80 


80 


85 


82 


45 


25 


25 


17 


14 


15 


a2S0 


50 


50 


400 


•280 


27 


27 


20 


20 


17 


16 


12 


151 


15 


27 



a Trunk Line I. C. C, Nos. 7 and 455. 



FROM KANSAS CITY, MO., TO CHICAGO, ILL. 





80 

65 
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18i 

16 

19 

19 

15 

15 

15 

23* 

23* 

28i 

23* 

25 


80 




65 




45 




32 




27 




32 




27 




22 




18i 




16 


L 


16 


. L 


15 




15 


!. L 


15 


oats, C. L 


15 


house products. C. L • 


20 


neats, C. L 


20 


L 


28* 


L 


23* 


L 


25 







a Ton, 2,000 pounds, 
n Trunk Line I. C. C, Nos. 7 and 455. 
) & p_05 10 
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SUUeiaeiit showing rttif* on datseg and commodUiee from St. Louu, Mo., to Texas eoiraium 
poinUi (Deniton, Dailat, Fort Worth, Waco, San Antwiio), in force Jjme SO, 1SB7, 
and June SO, 1904. 

IRalesIn cents per haDdred|ioiindg.] 

I June SO, June 30, 



fi\aga1 

Class S 

C\»Mb"."//^^^.V "''.'" "".V"".'".'.V".'.'.'.'." 

CIbmA 

ClttnB 

Agticulmril implemeule. C. L 

Axle greaae. C. L 

Basgfne for bsllDg cncton, cotton-bUe ties, C. t 

CanB, tin, C. L 

CcacketB. In boxes, C. L 

Angle hcxip and rod {Iron artlolen) 

HoiBeanrt mule shoes (Iron onldea) 

L«adbar, pipe orbheet and piel<7Ha. C. L 

PainlB, dry or In oil, ewth patm, C. L 

Oil iietroleum, C.L ....,' 



dale comjiipondliig 
Staiemerii shuwin 



imitlee, I. C. C„ Nos. K and 3B1, 
above ae In loroe June 30, 1904, became elective Ma 
;s were made to nil Texii« points from all lenitorles. 



■n pointx to Si. Louii, 



Is pet hundred pounds.] 
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R 




























































1 




^ 


a 


1 


s 


s 


s 


s 


s 


s 


3 




1 


i 




•^ 


^ 


^ 


f 


— 


^ 


u 












June 30 18K' 














































































































































































''""flCTi^' 


m 












7(1 












Wl 


































































































m 


iw 


% 






w 


^ 


ib 


JW 


vo 


'" 


m 













Tariffs.— Southwestern t 



U H. and T. C. K. I 



i-^WD POWKSS OF ITfTinWTATlE POHITEUCE POMWItWrOW. 1*7 



[Raid In M 



» per hundred pounda.] 



IMiwing TaU» un diiMtt utui cvmiiimlitut from Vlacagv, lU., la pimiit h 
r 
: 

''' Widilla. Kboe 

, Topekk, Kaiu 

lul^Kuu 

I HttobuTB, Kane ... 

1 WloWU. Kws 

Turaka, Kus 

loSTKana 

[ Piiubiire, Eana.. 

bnneSD, HOT: 

f OniBtii, Nebr 

Un«)ln. Nuhr 

i' BesIrtM, Nabr .... 
1 Cdumboa, IVebr... 



Omaba. Nebr — 
Unooln. Nebr ... 











































S 












































.^ 


u 




















^* 


■ 




















P^ 


■i 




















rii 










.^ 














1 


L 


i 


1 


1 


j 




1 


l_ 


1 


1 


































!» 
















ft* 










IWI 


•it 










































































ttu 


w 


4a 




13 




a 


■JSt 


■M 




H 


«1 
















































































■M 


■Hi 




















































































*■ 






4tf 








i S. F. Rwy„ 
nloD thwIBc I 



m weight :»,Dn»|>oi 
t: WoBtern Tninli L 



s t. C. C Nm. <IU, Ki6, and D-IB, 



^l(m«il Mowing rates as 



It 



danea and commoditks from ptiintt in Kaneat and Neln-atka 
[U., in force June SO, 1897, and June 30, 1904. 
[Rates In cvnU per bundn<d pounds.] 



WliiW,'Kaiu... 
Tcjpcka. Kant . . . 

lola, Kons 

^ PltWrant, Kans , 

W[fh[la, Kanx , l»«l I 

Topeka, Knnt... ' '"" 

lofa, Kkdh 

, PlttHburr, Khub . 
'Wie 88,1897: 

omaba, Nebr-.., 

LlDCiilii, Nebr... 

BeaWce.Nebr... 

Colntnbw. Nebr. 
■■uieSD, l«M: 



23 181 

ifi 211 

I 28 241 

I SI m 



le M -M 1 

21 ' s&l afil 2 
21)] 20 2B 2 






IT. Rwy., 1. C. C. Dm. li. 3«4, 462, 54T, 20M, 2fi82. 
1 D-19. Joint Taria No. 7; Union Paelflc E. R. 
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[IUte5 tn cents pet htiDdrcd ponndi.] 























J" IJ 
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< !|J 
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1 
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1 
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1 
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June 30 1887 
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^* 


a) 


« 


76 


S 


m 




































GntliriB, Otla 








































































ttSl 






























































IIUJ 








ST 66 ea 


45 


JfV 


a 


0) 


93 


4H 







la pel liuDdiefl poundB.J 





i 


1 


1 


J 


1 


1 


1 


1 


d 

s 

87( 
58 

g 

120 

3 

120 


1 


s 

1 


1 1 


June BD, IBff?: 


1 
i 

S80 
380 


m 

208 

210 

840 
MO 

s 


188 

i 

270 
270 


IDS 
1B2 


1 

93 


is 

lU 

i 

160 


87 

ii! 

170 

ss 

170 

s 


71 

1 

IS6 

i 


1 
1 

110 
110 


1! 
1 

67 








irniemjm- "" 








June 30, llt97: 


210 j 185 

Si !S 

210 i 186 


808 
S39 


1«& 












306 
83S 























<■ Compressed Id bolea. 
L., T. and S. F. Rw;., I. C. C. Noe. SZ4, S28, 789. Il«e, -MOI, 2984. 
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Statement showing rates on pine lumber ^ C, Z., from points in Texas, Louisiana, Arkansas, 
and Mississippi to St, Louis, Mo., in force June SO, 1897, and June SO, 1904- 

[Rates in cents per hundred pounds.] 



Mount Pleasant, Tex 

Big Sandy, Tex 

Tyler, Tex 

Jacksonville, Tex 

Lufkin, Tex 

Shreveport, La 

Hamilton, La 



June 30, 


June 30, 


1897. 


1904. 


17 


18 


17 


18 


17 


18 


17 


18 


17 


18 


15 


18 


15 


18 



Benton, La 

McNeil, Ark 

Little Rock, Ark 
Pine Bluff, Ark.. 
Hazelburst. Miss 
Jackson, Mias . . . 
Canton, Miss 




June 30, 
1904. 



18 
18 
18 
18 
20 
20 
20 



Tariffs,— &X. L. S. W. Rwy., I. C. C. Nos. 189, 1766; Illinois Central R. R., I. C. C. B-86, 1850. 

Statement showing rates on classes and commodities from Chicago, lU., to St. Paul, Minn., 
also from St. Paul, Minn., to Chicago, III., in force June SO, 1897, and June SO, 1904- 

[Rates in cents per hundred pounds.] 

FROM CHICAGO, ILL., TO ST. PAUL, MINN. 



Class 1 

Class 2 

Class 3 

Class 4 

Class 5 

Class A 

Class B 

Class C 

Class D 

Class £ 

Beer, C. L 

Binding twine, C. L 

Coal, hard, C. L 

Iron articles: 

Bar, baud, nails, and spikes, C. L. . 

Bridge or structural, C. L 

Stoves and ranges, C. L 

Oil, coal or carbon, C. L 

Powder, common, black blasting, C. L 

Salt, in barrels, C. L 

Tin cans, C. L 

Tin plate, C. L 

Cotton piece goods, C. L 



June 30, 


June 30, 


1897. 


1904. 


60 


60 


50 


50 


40 


40 


25 


25 


20 


20 


25 


25 


20 


20 


17 


17 


14 


14 


13 


13 


15 


15 


18 


18 


12* 


10 


10 


12* 


10 


12* 


15 


15 


15 


20 


40 


40 


12* 


12* 


23* 


25 


15 


20 


40 


40 



3Virijr«.— Western Trunk Line Joint Tariff No. 9; Special Circular No. 21; I. C. C. Nos. 491, 431. 

FROM ST. PAUL, MINN., TO CHICAGO, ILL. 



Classl 

Cla8s2 

Class 3 

Class 4 

Class5 

Class A 

Cla^sB 

Class C 

Class D 

aass E 

Cotton piece goods, C. L 

Fresh meats, C. L 

Flour and grain: 

Flour, C. L 

Wheat, C. L 

Other grain, C. L 

C.L 



60 


60 


50 


50 


40 


40 


25 


25 


20 


20 


26 


25 


20 


20 


17 


17 


14 


14 


13 


13 


40 


40 


27 


17 



Hay, 
Live stock: 

Cattle, C. L., S. D 

Hog8,C. L.,S.D 

Sheep, C. L., S. D 

Lumber, C. L 

Malt, C. L 

Packing-house products, G. L. 



12* 
12* 
12* 
15 

25 

27 

27 

14 

12* 

18* 



12* 
12* 
12* 
15 

25 
27 
27 
10 
12* 
157 



2lir«%.— Western Trunk Line, Joint Tariff No. 9, Special C\tcu\«lt 'S;o.1\A. ^.^. ^^- «^\,»&V,^. 
M. and St. P. B,wy., I. C. C. A-6146. 



150 DUTIE8 AHD POWEBS OF IHTBB8TATE OOMHEBOE COMMISBIOH. 

Statement thotaing ratei on grain andfiavr, domettk and exporl, lo Oalretlon, Tex., from 
KanMt CUg, Mo., and poinU in Kan»a», Indian and Oklahoma TVrrttortM, tn form 
June SO, I8ff!, and June SO, 1904. 

[Ratea In cents per hundred poundi,] 





Flour. 


.«ne.tlc 




Export. 


Export (proportional. 




WhMt- 


Com 
tnd 


Hour. 

1 

21 

24 


WbMt. 


Com 

and 


Flour. 


Wheat. 


Com 
and 
oals. 


June 30, 189}: 




3fi 

35 

30) 
32 

28 
28 

22 

10 

171 


SI 

281 
24 


27 

I 

26 
1 


=, 


21 




wici,iu^'i?;A"«:ioii: 

and Pittsburg, Kan«.. 
June 30, 1904: 


« ■ 87 

a s 
z s 

461 40 




i> 


18 


1- 














Plltibuw, kans 

June 30, 1897: 






















Oklahoma Clty,Okia... 
Purcell and Paula Val- 


35 
4Si 

29 
40) 
M 


30 

24 

28 
22 








3DI 

27 
24 

IB 


SOi 

24 
15 






























Tnne 30. 190*: 








Pauls Valley, Ind.T.... 


s i 



























Tartffi.—A.. T. and S. F, Rwy., I. C 
w. IB. 33, 340. 



3, 2979; Southweetem Tariff Committee,!. CC, 



June 30, 1897: 

Raton, N.Mei 

LeaVegax.N.Mex... 
AJbuq D erqu e, N . Hex 

June 30. 1904: 

LasVegBa.N.Mei'.'.' 
Albuquerque, N.Mbi 
June 3U. 1397: 



210 185, 190 170 U 



Ibrigi.—A. T. and 8. F. By., I. C. C. Nos. 324, 328, 2601, 2984. 
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BtcitaiwnZ lAou-tnj 



lAou-tnjf raifn on elimai and C-ommodiHt' from point* in Indian and OUahoma 
81. LotU*, Mo., tn/ore* Jutir SO, ISSJ, and Jitne SO, 1904. 



[lUlctlncsntiiper bi 



JnneSP, IW: 










































































































1*1 


IIIU 


III 



U 11 !» 



i 



SSI 301 



Jlarfjf*.— A..T.nnd 8. P, Hwy., I.CC.Kca. 
|M^A1*T4; MlttK)ljriPiwUluKwf..I.C.L'.N 



OombinjitioD (if tncHli 
I'J.SM.WM; M.. I 



r. Rwy„ I. C. C. KoB. A-S,M!,Ma, 



Senate CoMMirrKK on Intkrstate Commkkci 
Fr/'fi/ii/, J-yjriiary 10. 



190.',. 
ECONO- 



8TATEICENT OF J08EFH mHHO. JR., STATISTICIAN AND 
mST. OF WASHINGTON, D. C. 

Mr. NiMMO. Mr. (.■hainniin. 1 hiivi' l»'t'n requested to present to 
I' vour committee a petitiou from the New York Bourd of Trade .and 
' Transportation, wiiich contaius a recommendation in favor of " a 
fSpfcial eonimission of Congress on interstate commerce, to thoroughly 
1. investigate all problems involved, and to report their conclusions and 
f recommendations by bill at the opening of the next Congress." I 
ttnakc this recommendation the text of my present remarks, which 
' rdate especially to the constitutional and political aspects of the ques- 
[tion now before you. And, tirst, I woula invite your attention to 



Article 1 of the Constitution of the United States, in clause 6 of 
section !*, imposes the following constitutional limitation upon the 
exercise of the power of Congress to regulate commerce among the 
li^tes: " No preference shall be given by any regulation of commerce 
jor revenue to the ports of one State over those of another." This pro 
[vision .itandn for the defense of commercial liberty- 
Mr. Madison, chi-onicler of the Constitutional Convention of 17S7, 
[states the historic fact that the main pui-pose had in view in framing the 
k>nstitution of the United States was to abolish certain intolerable 
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discriminations in the nature of regulations imposed by the States 
upon both the domestic and the foreign commerce of the country. 
Such regulations were fast driving the country to disunion. 

When the convention assembled on May 25, 1787, the opinion pre- 
vailed to a considerable extent that the power to regulate commerce 
should not only be withheld from the States but also be denied to the 
National Government. But the more statesmanlike members of the 
convention held that the power of regulation by Congress should be 
asserted in some form compatible with the supreme object of main- 
taining commercial liberty. The first proposition of this nature, sub- 
mitted by Mr. Charles Pmckney, of Soutn Carolina, four days after 
the convention was organized, provided that "all laws regulating com- 
merce shall require the assent of two-thirds of the members present in 
each House." On August 6 the '* committee of detail" reported in 
favor of the proposition that Congress shall have power ''to regulate 
commerce with foreign nations and among the several States," but 
that ''no navigation act shall be passed without the assent of two- 
thirds of the members present in each House." This proposition was 
overruled on August 29. Finally, on September 14, three days before 
the signing of the Constitution, the following provision was added to 
section 9 of article 1, which section relates exclusively to limitations 
of the powers of Congress: 

No preference shall be given, by any regulation of commerce or revenue, to the 
ports of one State over those of another. 

This fully satisfied all the States and probably saved the Constitu- 
tion. Apparently this limitation came rather near to the original 
proposition to omit from the Constitution any declaration in favor of 
conferring upon Congress the power to regulate commerce among the 
States. But it voiced the dominant sentiment of the people in nivor 
of a government which should secure the ends of conmiercial libertjr 
and meddle as little as possible with the competitive struggles of busi- 
ness. The practical question arises: What does that limite;tion imply 
to-day ? 1 shall endeavor to answer that question. 

Besides the ports of the Atlantic, Gulf, and Pacific coasts. Congress 
has from time to time created ''ports" at interior points on rivers, on 
the Great Lakes, and on railroads, all of which ports now afford all 
necessary facilities for the conduct of both internal and foreign com- 
merce. But this constitutional limitation has a much wider appTication. 
The significance of the word "port" in the Constitution was undoubt- 
edly that which it had and still has in Great Britain. The exact 
meaning of the word '"port," according to Lord Esher, M. R., in 15 
Q. B. D., 580 — a case decided in the year 1885 — is "not usually the 
legal port as defined by acts of Parliament, * * * but any place 
at which the loading and landing takes place." Accordingly, in the 
case at bar, it was ruled that " the word 'port' in a charter party is to 
be understood in its popular, business, or commercial sense, and not 
the port as defined for revenue or pilotage purposes." This is the 
meaning given to the word "port" by Lord Chief Justice Hale in 
"De Portibus Maris," chapter 2, page 46, and it is regarded by 
Bouvier, an accepted American authority on legal definitions, as defin- 
ing the meaning of the word "port" in the United States. It applies 
to all places or markets where goods are shipped or received by rail 
or by water. 
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Thuf) the (tonstitutionnl limitation tlial "no prefei'i>nce shall be given 
by iinv regulation of oommnrce or revpiim- to tliv p'n-tn of one State 
over tnoae of another," involves stringent restraints uimjh the power 
of Congress to regulate commerce amon^ the Statew. Thesse served at 
the lieginning to avert the danger of disunion, iind to-da_v they fitand 
as a defense of commercial liberty throughout all our borders. 

The question arises — did the conwtitutiontil limitation referred to 
prai'tically eliminate the power vested in Congress in the eighth sec- 
tion of article one — namely, the power to " regulate conimerce among 
the States!" I answer. Nol In many ways not affected by the consti- 
tutional limitation the Mational Government has etTcetually and l)ene- 
ficially regulated commerce and triinsportjition. There is no business 
in this country which is more completely the subject of legal restraint 
than is that of railroad transportalion. The railronds are regulated 
not only by the National Government, but also by States, by cities, 
counties, towns, village Iwards of trustees, school districtfi, and by 
almost every other political subdivision of the State. The decisions 
of the courts involving the law of the common carrier and of public 
highways embi-atie volumes of judicial regulation applicable to the con- 
duct of railroad transportation. The act to regulate commerce ampli- 
Hea, extends, and particularizes the regulative principles of the common 
law in its application to the railroads. In view of these facts it has 
been asserted by an eminent lawyer that "the railroad is held to a more 
rigid responsibility in the courts than any other litigant." The judi- 
cial records of the country affoi'd abundant proof of the correctness 
of that assertion. 

But tile question arises, What would l)c the effect of the constitu- 
tional limitation, '"No preference shall be given bj- any regulation of 
commerce or revenue to the ports of one State o\er those of another" 
upon an act of Congress which would confer upon the Interstate Com- 
merce Commission the power to detennine the relative rates which 
shall be charged on mil roads engaged in interstate commerce 'J Experi- 
ence clearlv proves that it is unwise for lawyer or layman, or even 
legislator, to predict the judicial determination of the meaning of an 
act of Congress vitally atfecting the commeirial interaction of the 
people, or the question as to the constitutionality of such an act. 1 
shall not attempt it; it is sulticient here to point to a dilemma which 
confi'onts Congress in any utleuipt to confer the power of rate 
making upon an adniiiiistrative board. In case the Supreme Court 
should hold that an act conferring the rate-making power upon 
the Interstate. Commerce Conmiission is subject to the constitutional 
limitation, ".No preference shall bt' given by any regulation of com- 
merce or revenue to ihe poits of one State over those of another," it 
appears probable that such a wiutnie would iu practice bo nugatory 
for the reason that any regulatiim of relative rates to or from the 
ports or markets of any two States by tJie Commission might be 
alleged to violate the contitutional inhibition against preference to the 
ports of one State over those nt another. This, of course, would give 
rise to tedious and interminable litigation. 

If, however, the Supreme Court should rule that a rate-making 
statute would not be subject to the lonstitntional inhibition mentioned, 
it seems evident that the niultip.icity of cases arising under such a 
statute would overwhelm the Commission just as the assumption 
indulged for a while at the beginning, that the interstate commerce 
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act confers a dispensing pnower with respect to the long and short haul 
rule was, upon due consideration, declared by Judge Cooley to be 
impracticable for the reason that it imposed upon the Commission a 
task in practice proved to be superhuman. 

TVVO OTHER CONSTITUTIONAL QUESTIONS. 

There are two other constitutional questions which may be briefly 
noticed in this connection. 

1. The power to issue self -executing decrees is essentially a judicial 
function, and not one to be exercised by an administrative board. 
This is purely a legal question and one which may profitably engage 
the attention of an investigation committee of Congress. 

2. Conferring the power of rate making upon the Interstate Com- 
merce Commission by Congress would constitute an unconstitutional 
delegation of its legislative authority. This is an exceedingly impor- 
tant matter. The rule of constitutional law that Congress has no power 
to delegate its legislative authority is a recognized political axiom. 
This was clearly stated by Mr. Chief Justice Marshall in Hej^man i\ 
Southard, 10 Wheaton, page 42. Congress has the power to authorize 
any administrative office to make regulations needful to the execution 
of particular laws, such regulations being in execution of, supple- 
mentary to, and not in conflict with the law, but specifically in efl[ectua- 
tion of the law. But this authority must not trench upon law making. 
Without discussing the question as to the distinction here drawn, it 
appears unnecessary to say more than to express the opinion that the 
power of rate making proposed to be vested in the Interstate Com- 
merce Commission, with the unavoidable consequents of that authority, 
would be a much larger exercise of the power of Congress to regulate 
commerce among the States than has ever been exercised by Congress, 
and that it would constitute a clear delegation of the legislative pow- 
ers of Congress. The subject is evidently one which should be care- 
fully considered by a Congressional investigating committee. 

W^HAT CONSTITUTES COMMERCIAL LIBERTY? 

We must not lose sight of the fact that commercial liberty ever has 
been and always will be the liberty of competitive struggle, with all 
the severe results of such struggles, and that governmental regulation 
conservative of the ends of liberty must not attempt to eliminate that 
struggle, but only hold it within the restraints of justice and equity. 
In Great Britain the only governmental restraints upon the freedom 
of competition recognized under the principles of the common law are 
restraints upon practices which are recognized as involving conspiracy, 
dishonesty, intimidation, molestation, or other clearly recognized 
wrongs. The maintenance of commercial liberty has been a problem 
of the ages solved by the lessons of experience and not by any popu- 
listic, socialistic, or academic experiment. It is the animating purpose 
of the common law to enforce the principles of commercial Uberty. 

Let it be observed just here that the constitutional limitation already 
mentioned applies only to the regulation of commerce by Congress, 
but that the Constitution imposes no limitation upon the regulation of 
commerce by the courts. During the last four hundred years the 
English-speaking people have had implicit faith in the principles and 
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proviition!* of the cornmon law, aw (levelu))«d. (imi Ihiit coiifidunci> knows 
no ttluitetiionl. 

In the lifflit of these factJ*, it iippenrs to be tlie duty of (_Ioii(frepi» to 
Oirt'fiilly iiLi|uin> whi'tlii-r tin- iiroposition to give pnictifutly iintofratic 
power to an adininistrativi' lioara of the Govermiient would or would 
not operate as ati iniproixir barrier to the rxercise of the |kiw<t of thr 
jiidicmry to defend the commercial Ijlwrtics of the jieoplc. 

WHAT THK ITMlPOfllTION OF COMMIfWIOX KATE-MAKINO tNVOI-VBN. 

In order I« avoid any poasihle mi8repre.4entfttion as to the attitudn 
<HUtm-<l by thii Inti'rstntt^ Coniiiiew^i' <_'<imniiM»ion toward thequpntion 
of uoveniriifutal rate- making, I (juoteiis follow** from ilHofBHal utter- 
ances upon the subject: 

In itH Seventh Annual Koport, dated Dcruinbor 1. Usys, at imy I'^ 
the Oomniisuion utated itw conception of the nature and scope of gov- 
ernmental regulation of the ink-rnal eomiuercn of the country as 
follows : 

To ijive eaclj wiiniimiiily lljf HkIiI'uI lK.'iiflit at UwiBtinn, to ktssp cliftctvnt toiii- 
nofiinee on nn eqiinl footiuti, so that eiwh iihall drpiilat« freoly nnd In natuDLl vol- 
ume, Rnd ('I pre«iTll« Bcheijule mteH wliicli aliall lie reawniably just lu Imtli shipper 
uid lurrier io a task of vHBt iiiagnitudt! and itiiiKtrtantu;. In tbe perfun^iaiu'e iif that 
task lies the preiit atirl iiiTHiutiitnl work of piiblii- ivgiilatioil. 

The Utopian idea of placing the conduct i>f the connnercial and 
tmnsportntion iiitiTcsl of this country under tin? Huporvision and con- 
trol of an aduiiniftriitive bureau of the National (lovernnient "so as to 
five each coiuinunily the rightful beueiit of location, and to keep dif- 
ferent commodities mi ;in (■■|uiil ffK)ting. so that each shall circulate 
freolv and in nalmtil V"luriic" Im a conce])tion of distributive justice 
to which the judicial mind Ini.-* never yet soared. It savors of what 
JJaixileon ncornfully cliaraotcrizcd hk "the ideology of the laws of 
nature." 

Humanly speaking, it constitutes a striking illuntration of what is 
._mmouly known as bureaucratic rule, which in all ages has proved to 
be the antithef^iFi of commercial lilierty. This is clearly, and as here- 
inafter shown, unavoidably involved in any pi-oposition to invest the 
Commission with the power of rate niakiug. 

In its annual report submitted December il, IH97, the Coinniiwsion 
lecomuiended that Cougres-; should confer upon it the absolute power 
to prescribe ratt's: uulhorizf il to i—ue nelf-executing administrative 
orders, and tinal administriilivc mdcr- a strictly juuicial function— 
and compel the courts to sanction such orders, 

These views of the (!ommissiou were su'Mequentlv expreased in a 
bill introduced in tbe Senate January 'ia, I8it» (S, 3864. 65th Cong., 
Sd aesK.). which bill provided that! he courts shall be required to review 
the ratfis. fares, classilications.cir.. [iii-.iri)ir(i by |,he ComnusHion.and 
further that "'the case as certilicd rrojii I lie ( 'ommission, togetherwith 

any additional testimony taken by Ilir i- 't.-, -.hall be the record upon 

which it shall lie heard.*' The .Siqiromc ( 'ourl. however, had already 
declared the power of rate making to lii> iiut a judicial fum-iioFi. and 
one over which the Federal judleiiiry could jioi jiml «oulil not .>ser- 
lise any authority. This absurd bill al.-o proposed to confer upon 
he Commission aosolute power to decide caseiinvolving long and short 
laal rates, and to prcseriW the rat^s and the conditions undei' which 
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transportation shall be conducted throughout the United States. It also 
provided that the Commission shall be authorized to issue administra- 
tive orders and final administrative orders. If enacted into law, it 
would have subjected the commercial, industrial, and transportation 
interests of this country to the absolute control of a bureau exercis- 
ing a dispensing power. The bill failed to secure serious attention in 
either branch of Congress, and apparently produced no other ejffect 
upon the legislative mind than of astonishment. 

The Commission, however, refused to abandon its purpose to acquire 
dispensing power. Again in the Fifty -sixth Congress— -March 2, 1899, 
to March, 1901 — it approached Congress, but this time with a bill 
intended to evade the rule of governmental policy announced by the 
Supreme Court in the Maximum Rate case, and thus to circumvent 
the judiciary. This bill was introduced December 12, 1899, as Senate 
bill 1439, Fifty-sixth Congress, first session. It provided that the com- 
panies shall first make their rate sheets, which, having been made, the 
Commission shall, upon complaint made either by itself or any other 
competent complainant, have power to revise and change the rates 
which have been made, thus conferring upon the Commission the right 
to recast every rate sheet in the country. The fallacy involved in tms 
provision consisted in the pretense that it avoided the objection of the 
courts that rates made in advance of being charged and collected, even 
if authorized by statute, are not reviewable in the courts as to their 
reasonableness, from the fact that they are legislative rates. An 
ingenious argument in favor of just such an arrangement had been 
made in the Maximum Rate case, but was utterly discarded by the 
Supreme Court in the following terms: "The vice of this argument is 
that it is building up indirectly and by implication a power which in 
terms is not granted." The Commission ignored that declaration. 
Rates thus made would be legislative rates, and therefore not review- 
able by the courts as to their reasonableness. 

The reasoning of the Commission in this matter was too inconse- 
quential for serious consideration. Congress also did not fail to see 
that the real rate maker is he who makes the rates in the last instance 
and not in the first instance. The bill just mentioned also proposed 
to confer upon the Commission the power ''to prepare and publish 
the rules, regulations, and conditions for freight transportation," a 
proposition which clearly involved the creation of a dispensing power. 
(See section 3 of the bill.) 

Ijike its predecessors this bill gained no favor with the national 
legislators. Congress was not prepared to subordinate the Federal 
judiciary to the Interstate Commerce Commission. Nor was it pre- 
pared to institute in this country a bureaucratic imperialism endowed 
with what Lord Macaulay styled, " that great anomaly known as the 
dispensing power," which in all ages has been an attribute of tyranny 
and oppression. Such the j>roposed expedient was clearly perceived 
to be at the beginning by Judge Cooley and his associates, who repu- 
diated it absolutely. 

During the Fifty-sev^enth Congress — March 4, 1901, to March 4, 
1903 — the ('ommission stultified itself glaringly before Congress. 
Until March, 1902 — fifteen years after its organization — the Commis- 
sion had neglected to employ the civil remedy provided in section 16 
of the interstate-commerce act. Early in that month, however, the 
Commission had recourse to that provision of the law for the pre- 



VRCitian of rate cuttiiiK— a inwdcnit^anor undor the act tn ri'iriilati- 
fOniiiiorce. On Miirffi 24, nt thi> iristiinci' of tlio t'oiiiiniMMiim, .Indue 
OrosiK'up, of thp northern dJKtrict of lllinoif*, ihKued Jin ordir Krantinc 
a tomponiry injunction in lui iinpuilant iiisr iirri'linn iit Cliiriij;ii, and 
in so doing (.'xijrfswd llit- opinion llmt "the cxix-diint uiiybt turn out 
to tie the vitaii^^inj; of thfi act," That exijectation wa." rf-iilizi'd. Thf 
injunction proved otfrctual in j'rrdtly Hlmting. if not entirely arrest- 
ing, tht! evil complained of, Hut I fie Kuei-e*<f.ful application of this 
provision of the act Ui rcj^nljit^' foninicrec ran founti-r lo (In- schfiim* 
of autocratic rule which fiiryear.-i theConiniiswitiii had hail iti mind, 

Within one month after .hi'di^etinifo-eup"!. order «'ii- iJ-Mied. th.' Com- 
mission >«tnltitied itself Uy »|ipeann'r Iiofure the coinuiitlees nn Inter- 
state Commerce of the>Spnat(^ and IloUHcof Rppresentatives in earnest 
sdvoimcy of a iitil providing for the i-epcBl of so much of section IB of 
the act to regulate conuncrce aw cntliraecd the efTectual civil remedy 
ju»t mentioned, and proposed to Muhwtilute in lieu thereof an amend- 
mont providing for oliedl'-nrc to the iiulni-rutii' authority of the Coni- 
miNsion. {S, 3575 and II, l(, ^'X'u. .'uth Coiij^., IhI sch!-.. t'he.iame licing 
identical.) Thisatteinpl l.)i-riiiiNiiihit>' 111-- interr-taleeonuncrre act was 
exposed and failed utterly. 

In.-<tead of repealing' section Hi of the act to regulate eoninieree, 
CongresB has since Mtn-ngthened it and tiiado it mure effective in an act 
initiated l)y this emnmittee. I refer to the m-t of ('ongress approved 
•February li>, 19ll3. e<Hnnionly known as the E'^ltcins law. 



The pro)MHition to confer uixtn the Interstjite Commerce ('ommi,s- 
>*ion the power to prescribe rates for the future is defended ujion the 
ground tlial such nttcw would l>e suhmitl'd Ui the courts aw to their 
rea.'*onableness. Hut the question as to wliethi'r the Kcderal judiciary 
could in any event pass upon a nite.fi)r the future [ircscrihed by an 
administrative lioara is one involved in great doubt. This is indicated 
SM follows: 

. In deciding the Maxinmm Ilate case (167 U. S. 479) the Supreme 
Conrt of the United States said: 

It is one thing lo iniiiiirc whi<th(^r the ra,I«B wliit'li have l>ei-j) char^^l and cnllei^leil 
*re reMOfiable—that la a judicial act; but an entirely different Itiiijg to pre§cril:>e 
rales which Hlinll be I'liarged in the (uturi- — that m a It^ialuUvt? act. 

2. At a hearing before the Senate Committee on Interstate Com- 
merce on March 10, 18!>8— page fl of the hear ing.-i— Hon. Martin A. 
Knapp, chairman of the Interstate Comnieree Commission, said: 

One doclriiic ii now »tatli«l— that wherenji llie iiiveBtigatiim ot the (jmwtion 
whether an existing rale is n n-jwonable and lawful one or not is a judicial igueation, 
the detenu tnati on at what Diat rate shall be in the future in a legiefative or adminis- 
trative quettion with wliit'li the cimrta can havB nothing to An. 

S. At a hearing before the Senate Committee on Interstate Commerce 
on February 21, imm, at page 118 of the hearings, Hon, Charles A. 
Prooty, Interstate Commerce Commissioner, said: 

The prwcHbing of a rate iH, under the iltx-islons i<l the Sunreme Court, a legisla- 
tive not a jiidiiJal function, and fur timt reiuxin (lit- t'ourta could nut, even if CongreM 
ao elected, be invested with that authority. 
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I aui strongly incliiied Ui afW(»t tlie view of l^iiuiniHsioriers Knapp 
and Pi'outv tliat the roiirtK itoulil not Iiavr nnything t.o do with mU^s 
for the futiiic. and that Congrn»s i-ou](l not invest ihoni with Uiat 
authority. 

In view uf this dilliculty. Commissioner Proiitv diivisod a scheniB 



for creating a practical bureaucracy in tlie United States which 
to Iiavc voicfti the views of the CoiitniitiMioii. As thu plan whicti ti« 
has proposed conwtititti's the main feature of certain bills which have 
recently been introduced in Congress, I will bristly ex^ilain it. 

In an address delivered Vwfore the Ainerioan lOctonuniie Association 
in the year 1903, Mr, Prouty proposed to eliiniiiat<> the legislative and 
judicial powers of governm«nt from any actual participation in the 
work of railroad reguhition. This he explained as follows: 



be l«fft t< 

In this he seemed to have in mind a plan to supersede the preseut 
exercise of the powers of governtm-nt. He recommended therefore 
that "the laws of commerce" shall be administered by means of a 
duplex autocratic dispensing power completely outside of our present 
Rj-stem of govornment, and m effect constituting a fourth Independent 
branch of the National Government. 

Mr. Prouty explained the organic features of his plan as followa: l^ 
is to embrace first the Interstate Coiiiraerce Commission endowed t ' ' 
the autoumtic power of prescribing alt the interstate rates i 
country. Referring to the " sugg'cstioo, to permit the Federal uouid 
to review and set aside if found unreasonable the orders of the CoE| 
mission," he said, "it is very doubtful whether any such system c 
ever give satisfactory results," and adds, " these questions are not of 1 
a judicial nature and can not be intelligently passed upon by courts." I 
In this connection be says'. 

A court adminietera the law ae it ie laid down in etattite or iti previ^dent; thi: ju^ 
decides tbe fact upon the l«stiniony of witnesses. Not so the Camuiiseion. Here fl 
BO precedent to be adminiatcred. No dispute generally arises as to the facte. "" 
^nestion ie, What under these admitted conditions Bhali be done? and thi 
IS largely one of judgment. 

And again; 

Such a eoiumiesion ia an expert t)ody, * • * itfl concluBion must atiU resli^ 
the good judgment uf ite members. lie deciaion is the act of an expert body. 

Having excluded any sort of judicial interference with the work of 
the Commission, Mr, Prouty declared that the conclusion^ of ' 
Commission ought to be subjected to some sort of review. He 
posed, therefore, a tribunal '* in the nature of a commerce court' 
tribunal fully endowed with judicial attributes, namely, the power 
make decrees and execute process." to "hold office for life, and 
possess all the independence of judges," its decisions to be final. I 
Prouty earnestly protested that his proposed commerce court shall 
be in any manner subject to oi' related to the Federal judiciary, for . 
maintained that the matters to be reviewed by the proposed court are 
*' not properly law questions'" but " the judgment of a quasi legislative 
body, and, tnerefore, that the review of such a judgment is not k 
judicial function," and that its proceedings " are not lawsuits," the 
question to be decided in each ca.se being " largely one of judgment." 
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Thus be proposp* to create an administrative hoard, Iiearing the 
name of a coiirt, and ondowcd with judiHal attribiitfM in the face of 
the constitutional provision that "the judicial power of the t'nited 
States shall be vested in one Supreme Coiut, and in such inferior 
courts as the Congress may from time to tinin ordain and establish." 
Evidently Mr, Prouty'a proposed ■'conji»«rce court" would be <simplj 
an administrative liureau endowed with autocratic dispensing power. 

It Im difficult to imagine a more glaring political solecis^m than the 
proposed commerce court endowed with juuicial attributes, liut with- 
out a judicial function or a legal duty to perform. Beside-j. the 
whole scheme is in a political sense revolutionary. 

Referring particularly to the questions which will come before this 
non-judicial court, Mr, Prouty fays: 

These qneetionB are not of a jutlk'Jal nBtore, snii I'nn not ht- inlelligenlly paweil 
apoD by coorle. 

Meaning the Fedei-al courts. 
He adds: 

Fedpral jadges are not seleitei for timt pnrpoae. M(>st of them have absolutely 
tao experience in such matters. Their time ia fully occupied with their proper 
duties, and the I'^ry nature of thti^ duties in a measure unfits thein to appreciate 
Qieee qneBtJone. 

The absui-dity of this assumption is apparent. Commercial law — 
jBSpeciallv the law of the common carrier — has for centuries engaged 
Hie studious thought of the judicial mind. And yet it is gravely pro- 

g'Osed. by Mr, Prouty that all this knowledge which, by a process of 
volution, has been incor|Kirated into the very fiber of otir cirilization 
phall be set aside in favor of the emanations of the inner consciousness 
of a set of commissioners and of judges without judicial function, 
guided solely by their own introspections as to the titness of things. 
In defense of his theory Mr. Prouty says: 

Ab well plight it be provided that (the Federal] courle shall enforce the laws 
teacted by CongreBG if such Ihws are In their juilicmeDI reasonable itnd iu^l as to 
^umit the Federal courts to review anil set aside it found unreasonable the orders 
of the CommissioD. 

In this he clearly suggests that the orders of the Commission should 
hare the same authority and dignity as the laws of Congress. The 
Supreme Court has declared that public policy in certain cases is what 
the law directs, but presumably it will he a long time before the 
people of this country will consent that in any cose public policy shall 
oe what the Interstate Commerce Commission directs. 

The scheme thus advanced by Mr. Prouty, at Philadelphia, in the 
year 1903, has acquired a degree of impoitance which it did not have 
ftt the beginning, from the fact that it has been made the basis of two 
classes of bills which have been introduced during the present Fifty- 
eighth Congress, namely. (1) hills which fully adopt Mr. Prouty's idea 
pf a court which is not a part of the Federal judiciary, thus creating a 
iftouble- beaded bureaucratic power in the United States, and {2} buls 
*which create a court which is to he a branch of the Federal judiciary, 
but deny to it the power to fix rates for the future, relying iinally for 
fexeoation upon the legislative power conferred upon the Interstate 
Commerce Commission, such court being in practice a judicial super- 
Hnity. 

The Hearst bill and the Townsend-Esch bill appear to be of the 
tatter sort. ^ 
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The pretense that it is neeessarj' to confer autocratic powers upon 
the Commission in oi-der to prevent exorbitant rates and unjustly dis- 
criminating rates is a delusion and a snare. Such manifestation of 
bureaucratic rule may have a laudable object in view. It may in par- 
ticular instances be l>enelicent. But this much may be said of any 
form of despotic rule. The experiences of mankind clearly prove 
that the only plan for correcting abuses which arise in the course of 
commercial interaction compatible with the object of maintaining com- 
mercial liberty is through the determinations of an independent judici- 
ary and by due process of law. 

"But the Interstate Commerce Commission appears since to have per- 
ceived certain inconveniences which might arise from the creation of 
the proposed interstate commerce court; at any rate it has returned to 
its original idea of conferring upon the Commission the absolute power 
of prescribing both absolute and relative rates, thus avoiding any 
inconvenience which might arise to its personnel from the creation of 
an interstate commerce court. 

« 

A DANGEROUS POLITICAL HERESY INVOLVED IN THE PROPOSITION TO 
CONFER AUTOCRATIC POWER UPON AN ADMINISTRATIVE BOARD. 

During the last two thousand years there has been going on among 
the foremost nations of the globe a political struggle between the 
advocates of dispensing justice in the conduct of the interaction of 
commercial industrial forces through the exercise of theiudicial power 
and the advocates of accomplishing that purpose through the exercise 
of autocratic administrative authority, the latter being usually per- 
formed by a bureau clothed with autocratic power or with delegated 
legislative authority. This autocratic governmental method — bureau- 
cracy — was the potential cause of the downfall of the Roman Empire. 
It was also the cnief cause of the French Revolution of 1795. The 
only civilized nation in which it now prevails as an unrestrained 
expression of governmental authority is Kussia, where the people are 
to-day clamoring for its suppression for the reason that it constitutes 
an intolerable form of oppression. 

In the public discussion of the present political troubles in Russia 
the vital question at issue is referred to as the "bureaucracy" and as 
the "autocracy." The two terms are practically synonymous. 

The framers of the Constitution were greatly influenced in their 
opposition to any sort of bureaucratic governmental power by the 
utterances of Montesquieu in Esprit des Lois, which Mr. Justice 
Holmes has characterized as " an epoch-making book." Therein the 
vital importance of an independent judiciary was clearly explained. 
This view was highly commended by Hamilton and by Judge Story, 
both of whom adopted the opinion of Montesquieu that "there is no 
liberty if the power of judging be not sepamted from the legislative 
and executive powers." B^ the adoption of this view the United 
States became the only nation on the globe in which the "judicial 
power" is an independent coordinate branch of the government. By 
way of illustration Montesquieu pointed to the fact that certain 
monarchical countries of Europe which respected the independent 
judicial authority were conservators of personal liberty, whereas the 
republics of Italy which governed through a body of magistrates 
UDrestrained by an independent judiciary were cruel despotisms. 



In England the exercist! of tln^ jiowor of contrulliiig: tlii^ coui-si- of 
the (leveTopiiient of tfae coii]in(!rL'ml and indit?itriHl interests of ttiti 
country Ity autocratic governmental HUthoi'ity was known as u '''dis- 
pensing power." This form of despotism wiw aliolished as the I'esult 
of the British Revohition of 16SS, The men who framed our present 
fonn of government repiidiatvil any Binh exercise of (rove ni men tnl 
authority. But. ever and anon, men oblivious- to the les3on> of the 
political experiences of natioiit* durinj: the last two thousand years, 
announi'e in this and in other eoiintrii-fi some new scheme for pmeing 
the comniflrcinl and industrial interest- of the people under some form 
of bai-eauemticeontrol. Thisnl)oit]iti!ilj|i> [xilirii-al heresy tincisexpres- 
sion JD the attempt to confer upon tlie IiilersiHte Commerce Commis- 
sion autocratic powers. It is voiced in ivny liill now before Congress 
which proposes to confer upon thi' Iiiiersditi^ Commerce CV>inmission 
the power to prescribe ratew for the fiitnrc. As already shown, it 
contravenes an express provision of llu- Ccmstitution of the United 
States and goes in the face of our cherished judieiHl safeguards of 
commercial liberty. It has become the paramount political issue of 
the hour. It marks the parting of the ways Ijetween Americanism 
and autocracy; Iretween Jefferson ianism and despotic rule. 

In his hrsl messiige to Congi-es-s a» President, Thomas .lefferson 
recommended "governmout which shall restrain men from injuring 
one another and leave them otherwise free to regulate their own pur- 
isuitvS of industrj' and improvement." And in the same message be 
declared that^ 

Agriculture, inatiufactiiree, coiiimerce, and navigation, the four piilur? of our pros- 

rity, tm liie imist thriving when left inoet Iree to individual enleriirise. 

It is a sad indicntion of the political degeneracy of the times when 
men depart from the principles of true Americanism thus proclaimed, 
and that even those wlio adore the name of Jetfei'son .seem to be ambi- 
tious to lead in the common defei-tion from his cherished political 
'onviction-'^. 

A POLITICAI, 80LKCI8M. 

Those who recommend the adoption of the bureaucratic method of 
government for the cure of discriminations, rebates, and other evils 
which arise in the condnct of milmuri transportation, delude thom- 
selves and attempt to (U'lnde ulhciv by asserting in defense of their 
position that ■'new I'mnlitiuiis liciiiiind new remedies." While the 
correetJiess of the assunii'd iidairc imiy be fully admitted, it is most 
strenuously objected that t-ueh admission does not justify the adoption 
of a remedj' which belongs to the dead past, which has left in its wake 
ruined empires and kingdoms and whicn the English-speaking people 
of the world have seorned and repudiated for more than two hundred 
years. Such is bureaucracy! The attempt to establish an autocratic 
control of the i-onimercial and transportation interests of this great 
and prosperous country is one of its most Hagrant expressions. 

All that I have said in regard to the dangers involved in the propo 
sition to confer autocratic jKiwer upon the Interstate Commerce Com 
mission is respectfully submitted, in the hope that it may be made the 
nibj^Ct of investigation bj' a Congi-essional committee especially 
iharged with that duty. 
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A MISTAKEN ANAIXXJY. 

The idea of e>t:iblishin^in this country an interstate commerce court 
fully invested with judicial iwwers has been adopted in several bills 
now before Congress, uix)n the theory that as such a court has been 
created in Great Britain one could likewise l)e created in the United 
States. The assumed analogy does not hold. The constitution of the 
judicial power in Great Britain differs widelv from the constitution of 
the judicial power of the United States, ^fhe United States is the 
only country in which the judicial power constitutes an independent 
coordinate branch of the Government, the f ramei*8 of the Constitution 
having adopted the view of Montesquieu that ''there is no liberty if 
the power of judging ]>e not separated from the legislative and 
executive powers." 

In England it is different. The supreme judicial power of Great 
Britain is the House of Ix)rds, a non representative branch of the 
British Parliament. In practice this power is exercised by a com- 
mittee of the law Lords. The British railway commission, which is 
a court, is composed of fiv(» mem])ers. two of whom are lay members 
appointed h}' and removable ])y the board of trade, an administrative 
department of the Government corresponding to our Department of 
Commerce and Labor. One of th(»se lay meml>ers is a railroad man 
and the other a business man or merchant. The three ex officio mem- 
bers are judges of a superior court of England, of Scotland, and of 
Ireland, each assigned to that duty for a period of five years. The 
power of the British Parliament over all matters relating to railroads 
IS, however, supreme. Parliament may reverse the courts, while in 
the United States the Supreme Court can declare a law of Congress 
to be unconstitutional. P^videntlv, therefore, the British railway 
commission, which exercises the judicial function, supplies no analogy 
upon which can be based an interstate commerce court in this country. 
If Congress is to establish such a court in this countrv it must proceed 
on lines compatible with the constitution of ''The judicial power in 
the United States." 

A DELUSIVE PLEA. 

It appears unnecessary further to describe the operations of the 
Interstate Commerce Commission than to refer to the well-known fact 
of current history that the Commission now seeks to inculcate the idea 
that it does not seek to secure the right to make rates generally, but 
only to correct particular rates which, upon investigation and lormal 
hearing, have been found by the Commission to be excessive or 
improperly discriminating. 

Unfortunately, the President of the United States has been deluded 
into the acceptance of this error so assiduously inculcated hj the Com 
mission, as against his clearly expressed views of public policy regard- 
ing the general proposition of Commission rate-making. This clearly 
appears in the President's last annual message to Congress, in which 
he says: 

While I am of the opinion that at present it would be undesirable, if it were not 
impracticable, finally to clothe the Commission with general authority to ^x railroad 
rates, I do believe that as a fair security to shippers the Commission should be verted 
with the power, where a given rate has been challenged, and after full hearing fbund 



to Ix! niettsiirahlc, to detide, aub)pi.'t lo juilitiul r 
r»te tu bik« ittt pliti'^, the niliDg of tbe CuDuiiii^ 
lo obtain unless niicl nnlil it is reversed Ity the luuri ui re>itr» 

This expresMion of opinion by tho Prefiident as toagivEw rate involves 
a. contititut ioiiHl inipmiiitoiit kikI nn iiiMijiei'ablc pimtirHl ditticiilty. 
The fonHlitutional iinprdiiiient wnsists in llu^ t'itrt unnunm-ed bv tnc 
Supreme Court tliut tuc Feiit-i'iil jiiiliriHrv will nut baveanylhiuj' to do 
with mtcs for tbr futiiri' pn-.iTilifil l>\ iin nilniinisti-ativc l>i»iril, that 
beiiiff a legislative fiiiiiUoii witli wliicli tlif cmirtw I'un not iiit*?rferB. 
The insujwrablp difEciiltj wfeirwi to consists in thi^ fact that the deter- 
mination of any inipoitant nit* by the reciprocal iiiflucnfcs of trade 
»nd transportation will inevitaljly project itself to many rates, thus in 
practice involving: the fqire of tictieriil nitf-niiiUintr. 

Much t4:'!<timony has been givi^n ul the iiri'smi lienrin^s in wupport 
of this view, imd I doubt nut tiiaf n I '<iii^ii'-.sir)iml iuM'stigation would 
fully verify tile statement. But tlic (.'Dmuii-ision in its own experi- 
ences has proved tbnt a rate prescribed ujnin the comjilaint of a single 
ity has projected itself directly to three large sections of the country 
and indirertlv to the whole country. I refer to the Maximum Kate 
Case. (167 U. S., -iTSt.) A sinyle iiite from Cinciiinali to a point in 

Southern Slate was called in question. It involved the rat^n on 
many articles from Cincinnati to the Southern States i^nst of the Mis- 
Bi^^ippi River. Chicasfo and othei' citic.-. of the West joined in the 
issue until tinallv the cti.--e, as instituted, iiivnived the commercial and 
"ndustrial interests of the Western ninl Nnrlli\\c>-tern States, the States 
south of tho Oliio River and eu-t of tlic .\Ii"i->ippi River, the StuteM 
north and cast of the Potomnc River, iind all the railroudsand steamer 
lines en^gcd in that (raffic. 

In this very ease the Supreme Court of the United States referred 
to the inevitable tendcncv of any pai-ticular rate-making power to 
project itself to all the raili'oads of tlie country, this view being V)ased 
upon the provisions of section 13 of the interstate commerce act, which 
provides that the Commission may institute any inquiry of its own 
motion, the provisions of section i4 making it the duty of the Com- 
miasion to makp a report in writing of the tacts iuul itn finding upon 
the facts, and the provisions of sections 15 and 1*! making it the duty 
of the Commission tn take action on the case. The language of the 
Supreme Court on that occasion was as follows; 

in this very ciioe tlie order of the ComtniKiicin was directed against & ecore or mor» 
.J eompaniiw and deterBiined the maximmu ralps on half a dozen claa«eB ot freight 
from Uincinnati and Chicago, reBpectively, to wsveral named southera points and the 



be no escape from the conclusion that it would be within the discretion of the Coin- 
luiaaicm, of iin own motion, to migirest that the iiYt^^rptaleratfuoii all the roade of the 
country were uiijust. and unreasdiiobie, notifv' the several roads of sucb opinion, 
direct a bearuig, and upon snch hearin;/ make one geiieral oiiler, reat'bing to every 
Wad and coveHng every rate. 

From this it clearly appears that the attempts of Mr. E. P. Hacon 
to prove that the projxjsition to confer upon the Interstate Commei'ce 
Commission the power to determine particular rates for the future 
does not involve any general rate-making power are entirely fallacious. 
It is unfortunate that the President of the Tnited States should have 
been led to accept thdt fallacy. 

The Supreme Court of the United States in the case just cited frus- 
trated the attempt of the Commission to prescribe rates for the future 
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by declaring tliat tho Intorstdte Commerce Commission has no such 
power to presrrilH^ either absolute or relative i*ate8 and only power to 
decide whether the iiites \vhi(?h have be<»n charged and collected are or 
are not just and equitable, thus making the deteimination of the justice 
of rates a judicial and not a legislative question. 

It reuuires no words to prove that such assumption of power as that, 
asserteci ])v an administrative office of the National Government, if it 
had succeeded, would have thrown the commerce of this country into 
confusion and engendered sectional strife which might have endangered 
the integrity of the Tnion. 

I have thus at some length attempted to describe the efforts of the 
Commission to gain the power to prescribe rates for the future and 
the probable results of the exercise of such power. 

CONCLUSION. 

The main object had in view throughout this argument has been to 
impress upon this committee the importance of a thorough and impar- 
tial Congressional investigation in regard to the commercial, indus- 
trial, and political aspects of the vitally important subject which now 
commands their attention. It is one of the most important questions 
which has ever been considered by the Congress of the United States. 

We may profit very much in rt^gard to the importance of legislative 
investigation from the example of (irt^at Britain. Since the advent of 
steam railroads, about the year 1830, there have been many parlia- 
mentary investigations in Great Britain concerning the relations of 
the railroads to the public interests. The most notable of these are 
the investigations of 1840, 1844, 1846, 1852, 1865, 1872, 1881, 1888, 
and 1893-94. In these various reports all the more important com- 
mercial, economic, and political conditions governing the railroad 
transportation question in Great Britain have been investigated and 
reported upon. 

As the result of these elaborate parliamentary inquiries, abuses of 
various sorts have been abated, mistaken ideas m regard to the man- 
agement and regulation of the railroads have been corrected, sensible 
remedial expedients have been adopted, many questions at issue have 
been amicably settled, and public discontent has been allayed. How dif- 
ferent has been the course pursued toward the railroads of this country 
by the National Government. With an area (exclusive of Alaska and 
our insular possessions) twenty -five times that of the United Kingdom 
of Great Britain and Ireland, and with 208,000 miles of i*ailroad as 
against 22,000 miles in Great Britain, as ])efore stated, we have had 
only one Congressional investigation of the railroad question, namely, 
the Senate inquiry of 1886, which resulted in the interstate-commerce 
act of February 4, 1887. 

What is now needed is an inquiry in regard to the organization of 
our vast American railroad system, its relationships to the social, com- 
mercial, and industrial interests of the countrv, tne benefits which it 
has conferred, the evils which have incidentally arisen in the course 
of its development, and the remedies which have been proposed for 
real or imagmary abuses. This appears to be the supreme duty of 
the hour. It is a duty which can not be evaded if legislation in regard 
to the most important material interests of this country is to be iSsed 
upon the certain lessons of experience, and not upon the uncertain 
leadings of public clamor. 
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Mr. Chairman, I desire to submit the views of the committee (on 
railway transportation) of the New York Board of Trade and Tmns- 
portation: 

evils of interstate commerce — quarles-cooper bill defective — a joint congres- 
sional commission on interstate commerce favored. 

Rooms of the New York Board of Trade and Transportation, 

W3 Broadway, New Yoi% X. ¥., December 28^ 1904. 

To the Xeiv York Board of Trade aiid Transportation. 

Gentlemen: Your committee on railway transportation on the 27th of January 
last submitted to you a report giving reasons why you should oppose the Quarles- 
Cooper bill amendmg the interstate-commerce law. That report you adopted unani- 
mously . NVe now have the honor to submit a further report in support of your action. 

The more we have studied the evils and abuses of interstate commerce the firmer 
are we of the opinion that the Quarles-Cooper bill will not in any desirable way add 
to the effectiveness of the existing lawful remedy. 

The delay incident to the enforcement of existing law was one of its chief weak- 
nesses, but that condition has been in a large degree remedied since the passage of 
the Elkins law, February 19, 1903. 

That the Quarles-Cooper bill would make no improvement in expediting the trial 
of complaints is evidenced by the criticism of its provisions made by Hon. John D. 
Keman in his address before the Interstate Commerce Law Convention, held in St. 
Louis last October. Mr. Keman was urging the importance of an amendment to the 
bill, w^hich was designed to hasten the taking of additional testimony if required by 
the courts, and his conception of what the exf)erience would be under the Quarles- 
Cooper bill without his amendment is indicated by his remark, as follows: Mr. Ker- 
nan said: ** After a shipper, whose complaint is filed in his youth, dies of old age, the 
disposition of his case is of no use to his business.'* The amendment proposed by 
Mr. Keman was su^ested to Mr. E. P. Bacon in these rooms last year, and he, after 
consultation with his counsel, rejected it as being unconstitutional, and the bill in this 
respect remains hopelessly defective. 

The greatest e\ih now complained of are those growing out of the private-car line, 
private terminal-track and side-track systems. It is not claimed by its supporters, 
and can not be demonstrated, that the Quarles-Cooper bill will in the slightest degree 
affect these abuses. 

The private-car companies deny that they are under the provisions of the inter- 
state-commerce law, and the Interstate Commerce Commission has not determined 
their status, neither have the courts adjudged them to be subject to such law. 

The language of the Elkins law is as follows: 

** And it shall be unlawful for any person, persons, or corporation to offer, gran , 
or give or to solicit, accept, or receive any rebate, concession, or discrimination in 
respect of the transportation of any property in interstate or foreign commerce by 
any common carrier subject to said act to regulate commerce and the acts amenda- 
tory thereto whereby any such property shall by any device whatever be trans- 
ported at a less rate than that named in the tariffs published and filed by such 
carrier, as is required by said act to regulate commerce and the acts amendatory 
thereto, or whereby any other advantage is given or discrimination is practiced." 

This would seem to warrant a belief that it is sufficient to reach such devices. If 
it is not so it should be made so. These private car line, private terminal track and 
sidetrack systems are devices by which, among other things accomplished, the gross- 
est discriminations are made and rebates given. The method of evading the law, if 
effective to that end, is very simple. The shipper pays his freight to the railroad 
wmpany. The charge so paid is ihe lawful tariff rate plus the regular charge for 
the use of the private car. The railroad company in turn settles with the private 
car company. Finally, the private car company pays to the shipper the rebate pre- 
viously guaranteed to him. The shipper, having been a*<sured of his rebate in advance 
of the transportation, has been able to calculate in his own transactions the ultimate 
return to himself of the amount agreed upon. By this device his goods have been 
transported at a less rate than those of his competitor, and he has enjoyed an advan- 
tage over him to that extent 

^But these are evils which if not reached by the broad, comprehensive, far-reaching 
provisioDS of the Elkins law as supplementary to the interstate commerce at^t, could 
not be reached by the Quarles-Cooper bill. AH other known forms of discrimination 
and preference between shippers are now forbidden by the Elk.\\\ft Vw« , «xA '^^ixsv- 
roary methods of proceeding by the courts are pTO\'\ded -^KWv ^Tka\N\s5A ^Rfcvcvwvj^^ 
adequate, if enforced to deter eiich practices. 
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Mr. K. I*. lUtcon, of MilwHukcc, the (HHtinguinhcd and able leader of the advo- 
eatet* of the Qnarh'>«-('ooj»er hill, wrote thip I^mrd ()etol)er 5, 1903, aa follows: 

"The KlkiiiH hill, which was cnartcMl at the last Hession, seemn to provide the most 
effectual ineaiis jmssihle of pre* venting; Hueh diH<*ri mi nations (l)etween shippers), 
eitli(»r in the ^rantiii^ "f preferential niten or the fmying of rebates or by any other 
device. The lej:islati(»n on this iM)int seems to W as complete as it is possible to 
make it." 

The consideration of the <juarles-('ooi»er hill has thus far been mainly confined to 
adisiHission of the rate-iMakin>( ]>owers provided. This is a ver>' important feature 
of the measure. Intelli^fcnt men honestly differ as to the propriety of givinj? puch 
l)ower to the Commi.^sion. The advotratii of the hill deny that it gives that power 
except in cases determined hy the (-onnnission upon complaint, but that it empow- 
ers the (-ommission to rtMpiire the substitution in futun* shipments of a rate declared 
to l)e reasonable for one de<*lartMl to In? unreasonable. 

This provision it is dechm*d would require the substitution "for the future" of 
the rate named by the Commission, but it must be ol>si*rved that this interpretation 
of its meaning is the purest assumption, as the wonls **for the future ** do not appear 
in the bill. The.**e wonls 'for the future" were in all the original bills and in the 
draft of the (iuarles-C(>oper bill, but lK*fore its intro^luction in the present CJongrese, 
they were stricken out by Mr. Hacon and his counsel lest their presence would cause 
the courts to adjudge the bill unconstitutional. Thus the bill is intended by its advo- 
cates to accomplish by ol>s<'ure language the doing of something which, if plainly 
declared, they themselvi*s l)elieved unconstitutional. It is not probable that the eye 
of the Supreme Court of the I'nited States would fail to penetrate this disguise. 

But this provision is oi>en to a radically different construction which, if held, will 
utterly confound those w ho, trusting to their leaders, look for relief from its passage. 

As stated above, it is intende<l that the rate substituted by the Commission fortne 
rate complained against shall apply to future shipments. Serious doubt can well be 
raise<l that this construction would l)e sustained. A complaint is made against the 
validity of a si)ecific charge or rate made upon a si)ecific shipment. The case is tried 
and determined, as Mr. Kernan said, after the complainant ** has died of old age." 
The difference between the shipper and railroad on that shipment is adjusted, bat 
there is nothing in the bill whicn provides that the railroad shall not charge the same 
rate upon the next shipment, and the fnamersof this bill dare not make the language 
so as to explicitlv provide that the corrected rate shall apply "for the future." 

The existing IClkins law on the other han<l <loes not run amuck with any such 
doubtful construction of its terms. 

But it is said it gives the Commission no power to correct the rates or to declare a 
lawful rate. The Klkins act is 8i)ecific in forbidding any unlawful rate and clearly 
elucidates what rates are unlawful. It with equal directness declares the "tariffs pub- 
lished and filwl by such carrier" to 1h» lawful. The Commission after investigation 
could do no more. If the carriers are held rigidly to their tariff rates it matters not 
much what those tariffs are if all shippers are charged and required to pay alike, and 
excessive tariff rates are no longer to l>e accounted with to the same extent as 
formerly. Hon. ^lartin A. Knapj), chairman (jf the Commission, at a public hearing 
before the Senate Committee on Interstate Commence, March 18, 1898, made the 
following declaration : 

"The question of excessive rates, that is to say, railroad charges, which in and of 
themselves are extortionate, is pretty nearly an obsolete question." 

Furthermore, the penalties umler the Elkins law are heavier. In this respect it 
provides that — 

" Kvery person or corporati(Hi who shall offer, grant, or give or solicit, accept or 
receive any such rebates, concession, or discrimination shall be guilty of a misde- 
meanor, and on conviction thereof shall lye punished by a fine of not less than one 
thousand dollars nor more than twenty thousand dollars." 

The corres[K)nding provisions of the (^uarles-Cooper bill are as follows: 

" The offending party shall be subje<*t tr> a penalty of five thousand dollars for each 
day of the continuani^e of such violation, whicli, together with costs of suit, shall be 
recoverable bv said Commission by action of del»t in any circuit court of the United 
States, and when so recovere<l shall be for the use of the United States." 

This provision of a per diem penalty was manifestly written to fit the bill when it 
contained ine words "for the future," and is doubtless retained in the belief that 
the bill would apply to future shipments. The maximum penalty therefore is $6,000 
per day un<ler the Quarles-Cooper bill, whereas under the Elkins law each and every 
specific violation of the act is an offense punishable by a fine of $20,000, whether 
there is one offense }>er day or one hundred offenses per day, each paying a penalty. 

And BgRin, the Quarles-CoojxT bill provides that the penalty "shidl be ^ecove^ 
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able by saitl Coinniission by action of debt," requiring such special litigation subject 
to delays and doubts of ever reaching a conclusion or that the penalty would ever be 
actually imposed. 

On the other hand the Elkins law provides that offending persons upon conviction 
of the offense " shall be deemed guilty of a misdemeanor * and* shall be punished by 
a tine," etc. 

It seems to us that the advocates of the measure made a fatal confession of the 
serious doubt they entertained of its constitutionality when they struck from it the 
words " for the future." 

This raises the question a** to whether the Federal judiciary would in anv event 
pass upon a rate for the future prescribed bv an administrative board, and this does 
not appear to be involved \n any doubt. This is indicate<l as follows: 

1. In deciding the Maximmn'Rate Case (167 U. S., 479), the Supreme Court of the 
L'niteti States said: 

"It is one thing to inquire whether the rates which have been x;harge<I and col- 
lected are reasonaS)le — that is a judicial act; but an entirely different tning to pre- 
scribe rates which shall be charged in the future — that is a legislative actt." 

2. At a hearing before the Senate Committee on Interstate Commerce on March 10, 
1898, page 9 of the hearings, Hon. Martin A. Knapp, chairman of the Interstate 
Commerce Commission, said: 

"One doctrine is now settled — that whereas -the investigation of the question 
whether an existing rate is a reasonable and lawful one or not is a judicial question, 
the determination of what that rate shall be in the future is a legislative or adminis- 
trative question with which the courts can have nothing to do." 

3. At a hearing before the Senate Committee on Interstate Commerce on February 
21, 1900, at page 118 of the hearings, Hon. Charles A. Prouty, Interstate C'ommerce 
Commissioner, said: 

"The prescribing of a rate is, under the decisions of the Supreme Court, a legisla- 
tive, not a judicial, function, and for that reason the courts could not, even if Con- 
gress so elected, be invested with that authority." 

And ^et the aclvocates of the Quarles-Cooper bill propose that Congress shall elect 
to require the Federal judiciary to pass upon a rate for the future prescribed by the 
Commission. 

Thus far we have omitted to refer to the provisions of the second section of the 
Quarles-Cooper bill which invests the Commission with the power "to prescribe the 
just relation of rntes to or from common points." This feature, we thmk, requires 
some attention, as it is perha|>s the most important provision in the bill as relating 
to the interests of the city of New York. 

To illustrate what the effect of this provision would be, we state that, if this sec- 
ond section is enacted it will give the Interstate Commerce Commission the power 
to fix rates and to deteniiine absolutely what differentials shall exist as between 
New York, Philadelphia, Baltimore, and Boston from Chicago or any other common 
point; also what just relation of rates shall be enforced as between Chicago and New 
York to common points in the South. 

This means that an autocratic administrative l)oard would be endowed with the 
arbitrary power of artificially apportioning the trade of the country between such 
pla<*es as it should determine. vVe do not think that such a body as the Interstate 
Commerce Commission should be permitted to assume the power arbitrarily to so 
apportion the trade of the country to nullify natural and acquired advantages in one 
locality and confer the favors of trade and commerce upon other localities by their 
dictum. This is precisely what they have done in at least one case and what they 
attempted to do in another against New York. In the decision of the Interstate 
Commerce Commission, filed April 80, 1898, in the case of the New York Produce 
Exchange /*. The Baltimore and Ohio Railroad and other lines, being a determina- 
tion in the <)uestion of differentials existing against New York (Interstate Commerce 
Reports, Vol. VII, pp. 669 and 670), the Commission, among other things, said: 

"In 1882 about 65 per cent of all the exports from the United States exported 
through the Atlantic and (lulf ports passed through the port of New York. The 
same year 80 per cent of all the iniports into the United States by wav of these same 
ports came in at the port of New \ ork. It will be seen, therefore, that during that 
year, being the year when the advisory commission pronounced upon the reason- 
ableness of these differentials, New York practically engrossed the foreign trade of 
this country. A preliminary question is. How far is the port of New York entitled, 
or how far can that port expect to continue, to enjoy that commercial supremacy? 

" Plainly not to tne satne extent. It would be in accordance neither with the 
theorv of our institutions nor with the history of the development of our nation to 
permit anyone port upon our vast extent of seacoast to monopolize the trade with 
foreign nations." 
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Then the ConimuiHion stated the various sums of money Congress had appropriated 
for the improvement of the several Atlantic and Gulf ports, and they concluded the 
))araKraph with the following dwlaration: 

'* Rather does this recognize it as the policy of our Government that its foreign 
commerce should be distribute*! between various ports." 

Actuate<l by this revolutionary sentiment, the Commission dismissed the complaint 
of New York and Hustained the differentials. It is not necessary here to enlarge 
upon the injury that by these differentials has been done to our city. They have 
been the subject of repeated investigation and rei>ort by this and other organizations 
in this city and by oiheial commissions. 

In like manner the Commission in the Maximum Kate case assumed to adjust "the 
relation of rates" then existing l)etween Chicago and the South and New York and 
the South. The complaint in this latter case was made by the Chicago and Cincin- 
nati freight bureaus that rates to the South from those i>oints were not "in just rela- 
tion " to rates from New York to the same southern points. The Commission in this 
case acting upon the principle enunciated by them, and (|Uoted above, ruled against 
New York and ordereil an adjustment of rates which would give Chicago jobbers a 
better chance to take from New York her southern trade. This being the most 
important case in which the Cimimission attempted to exercise this power, it was 
appealed to the United States Supreme Court, and the action of the Commission was 
made void and the power of the Connnissi(>n denied. Tl>ereupon the Quarles-Cooper 
bill was drafted, The geograj)hical area from whence this bul gets its chief support 
is clearly defined. 

But here again comes in the United States Constitution, exhibiting the wisdom of 
the fathers and rescuing us, as it assure<lly will, from this great wrong. Section 9 
of Article I provides: 

" Nq preference shall l>e given by any regulation of commerce or revenue to the 
ports of one State over those of another." 

There are still other features of the interstate-commerce question, a consideration 
of which would further reveal the inadequacy of the Quarles-Cooper bill. Among 
these the question of making and changing the classification has the highest rank in 
importance. It is of but little practical consequence to the railroads who fixes the 
tariff rate if thev retain the power to change the classification at pleasure. It mat- 
ters little if prohibition of discriminating rates be enforced as between localities if 
classifications in those localities be not uniform. If the classification upon a mana- 
factured product from western points to New York be sixth class and the eastern 
classification makes the same article third class going from New York, we are 
hopelessly discriminated against, and the Quarles-Cooper bill would give no relief. 

It is needless to enlarge upon this feature. Almost every branch of business in 
New York has suffered grievous injur>* from this form of discrimination through the 
making of the classification. The Quarles-Cooper bill affords no relief for this evil. 

It was the consideration of these and other important shortcomings and manifest 
weaknesses of the Quarles-Cooper bill that determined your committee to oppose its 
passage. 

Not only does it fail to do many things that should be done, and does nothing in 
our judgment desirable that is not already provided for by the existing law, but it in 
so many ways seems to run counter to constitutional provisions that it would almost 
certainly become void after the first litigation under it had reached the Supreme 
Court of the United States. Therefore, we have preferred to wait for a better bill, 
and the polii-y of this comniitttee and of this board has been to oppose this measure 
as not only a useless, but, in some respects, a pernicious one, hoping that the grow- 
ing sentiment throughout the country and in Congress, and a more perfect and 
thorough study of all the questions involved, shall develop a measure whose pro- 
visions and scope will be just, ample, and broad enough to meet the needs of the 
whole country anil repair in every respect, as far as practicable, the faults and weak- 
nesses found to exist in the present laws. 

Holding these views, we welcome most cordially the recent courageous and 
patriotic utterances of President Roosevelt and the renewed and intelligent discus- 
sion of the question he has thus precipitated. We are confident that this country is 
now upon the right track, and that the near future will bring about the enactment of 
wise and sound laws. To this end we observe that the President, after mature delib- 
eration, has invoked the aid of the distinguished Judge Grosscup, of Illinois, and 
enliste(l his services to draft a new bill to meet the demands of the situation. 

We further note that the Hon. Paul Morton, Secretary of the Navy, a man of broad 

views and possessing a personal and expert knowledge of railroad problems, gained 

by a lifetime's association with and practical knowledge of the transportation depart- 

meut of railroad management, has, at the President's request, undertaken to assist 

j'n bringing about proper legislation. 
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Attorney-General Moody and former Attorney-General Knox, now a United States 
Senator, are also in the counsels of the President with special reference to this 
matter. 

The appropriate committees of the United States Senate and of the House of Rep- 
resentatives have also taken up the subject with renewed acti\nty. 

In addition to this, a proposition has been made, and meets with much favor, to 
appoint a joint special commission on interstate commerce to thoroughly investigate 
all problems involved, to take testimony during the lon^ recess after the adjourn- 
ment of the present Congress and to report their conclusions and recommendations 
by bill at the opening of the next Congress, as was done in the last session of Con- 
gress w^ith the merchant-marine question. 

With all these elaborate plans in preparation, under the guidance of President 
Roosevelt, we believe that it would be very unwise and a serious error to take action 
at this time in behalf of the Quarles-Cooper bill, the enactment of which by this 
Congress would, beyond doubt, be used as an excuse for indefinite delay of the more 
comprehensive legislation which we may believe will come out of the pending discus- 
sion. Never in the history of this countrj^ has this cause had, to the same extent, the 
advantage it now derives from the attention and study of the President and the wise 
men associated with him. If, therefore, the Quarles-Cooper bill should be enacted 
with all its faults and weaknesses, and clothed in doubt — as it is — of the constitu- 
tionality of some of its provisions, and by its enactment the present aroused senti- 
ment of the country should be so quieted that these efforts should cease, we believe 
it would be most unfortunate and delay the final solution of the problem for many 
years. 

We also point to these conferences and preparations as suggesting a broader- inter- 
pretation of the President's utterances than has been given to them by the friends of 
the Quarles-Cooper bill. We have interpreted the President's language to mean sub- 
stantially that the existing laws must be enforced with reference to discriminations 
and rebates and other forms of preference in interstate commerce, and that if exist- 
ing law is found inadequate to remedy these evils additional legislation must be 
enacted. We indorse most heartily this sentiment. 

In conclusion, we recommend that no action be taken at this time except that your 
committee be directed to promote, as far as it can, the necessary action by Congress 
to secure the appointment of a special commission on interstate commerce or such 
other plan as will bring about action in substantial harmony with the views expressed 
in this report. 

Respectfully submitted. 

W. H. Parsons, Chairman^ 
Irving R. Fisher, 
^ J. Fredk. Ackerman, 

Charles A. Moore, 
Dick S. Ramsay, 
W. S. Armstrong, 
Thomas P. Cook, 
Committee on liaihraif Transportation. 

A true copy. 

Oscar S. Strauss, President, 

Attest: 

[seal.] Frank S. Gardner, Secretary. 



U. S. Senate Committee on Interstate Commerce, 

Friday^ Ftbniary 10^ 1905, 

STATEMENT OF MR. DANIEL DAVENPORT. 

The Chairman. Please state your name, your occupation, and whom 
you repi'esent. 

Mr. Davenport. My name is Daniel Davenport; I reside at Bridge- 
port, Conn.; I am an attorney at law, and have been in practice there 
for almost thirty years. 

. I come before you, not bearing the commission of any railwaY eov- 
poration, railway wagnatey or railway pYes\dewl.)\>vxl\ ^^^^'sjot Xw^^^*^ 
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of thtit innumerahle host whose monev built the railroads of this coun- 
try and whose fiacings wei-e InvPstetT in them, relying: upon existing 
(itattitor}' and i^onstitutional safeguards. 

An organization has been formed for the purpose of doing, in their 
interest and in the public, interest, very much of the work that has 
lieen done in behalf of the shippers of the country-, in drawing piililic 
attention to the matters involved in this agitation, with a view of 
spreading the truth in the country and endeavoring as far as possible 
to bring the public to a correct understanding^f trie questions. 

It will be necessary for me as I proceed to touch somewhat upon 
the course pursued by the interstate -commerce law convention and 
Mr. Bacon, and to explain the circumstances which immediately led to 
the formation of the at^sociation. 

1 live, as I say, in Bridgeport, Conn. 

Senator Cak^iack. Before you proceed. I did nut understand exactlv 
whom vou represent. You speaK of an organization: an organ izatiiui 
of stockholders i 

Mr. Davenport. An organization of the people who are interesteil 
in the secnritii-s of i-ailway companies. 

Sciiiirof (a i; MACK. What particular companies i 

Mr. lUv KNCour. I will explain later, with the Senator's permissioii. 

S'liiiinr ('vi:ii.\ch. I thought you were about to pass from that. 

Mr. Davicm'oht. Oh, no. I have got to come to that. 

In my t«wn of HII, 1)1)0 people there are42.0U0 depositors in our four 
savings banks, and they own $(i,000,000 of the securities of these rail- 
wav companies. 

In my State tliero iire some 4T."i, (11)0 depositors in our savings banks 
iiiid they own •ionic ^^2,^l)(l,(lU" i>l' these securities. 

In the Nix Statos <.!' M;urii>. Coiuiecticut, Massachusetts, NewHamp 
:-hirp. New Jersey, iiiid New York there are nearly 5.200,000 depos- 
itors, iind they own collectively nearly §500,000,000 of the securities of 
these Miiiway companies. 

There iii-e a large number of gentlemen associated in this matter 
who arc poliey holders in the insurance companies, and I want to- call 
your attention to the facts in regard to ibo^-e eoniimnies. There an? 
almost a.nno.UUl) ordinary nolicv holdiM-. in tiie life insumnce compa- 
nies of the L'nited States. There are also some U.OO ',(X)U industrial 
jioliey holders in the four in- five insurance companies which wnte 
that kiiiil of imlieie.-,. These life iusuntnce companies have about 

The lire iiisurauce companies in my State write one-sixth of the 
policie:- uf the l'nited States, and over one-half of the assets of all the 
lire iiisui'iuice companies in the United States are invested in these 
niiiway eonipanies. 

Tlu' various educational institutions of this country are also heavy 
owners. 

As a ri'sult of my imiuirics and communications I have ascertained , 
that one-sixth of all the niilway pro])crlies in this country are owned 
by the sa\ingf. Iianks of tlio--i' -ix Stnles iiiiid of couree that means 
owned by the depositors in liie -ui Iiij:- liunks), the lire and life insur- 
ance cou'iiTitnics, aiid llie i>dii[-;itinii;il in>tii iitions. Of course that does 
jiot take into ac<'ouiLt the varinuj. tru.'t and other investment com- 
psnies. iSo that I tiiink I may say, without any reason to apprehend 
eontrddictton. that the real owuers q\ tW viu\v«j9.A.?, ol vVv^s ndwntn-y are 
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the plain people of this country; they are the people whose moneys 
are invested in those securities; and whoever seeks to array the Gov- 
ernment of the United States against those properties is reallj^ seeking 
to array the Government of the United iStates against the people of 
the United States. 

As I say, it will be necessary for nie a little later to take up the sub- 
ject of what led immediately to the formation of this organization; but 
before doing so I think it would be well to turn your attention brieflj^ 
to one or two of the difficulties in the wa}' of any action b}'^ Congress 
looking toward railway-rate regulation. 

Of course, we are all familiar with the fact that Congress is clothed 
with power to regulate commerce with foreign nations, among the 
several States, and with the Indian tribes, but we do not always turn 
our attention to the constitutional limitations upon the exercise of 
that power. You know the Supreme Court of the United States has 
expressly decided that the power to regulate commerce, with all its 
reach, is confined and limited by the constitutional limitations upon 
the exercise of that power. \Ve know that they have said that the 
power to regulate commerce is limited by the clause of the Constitu- 
tion to the effect that no person's propertj' shall be taken without due 
process of law, which is in one of the first ten amendments; that no 
person's property sliall be taken for public use without just compen- 
sation, and that the right of trial by jury in civil cases shall exist 
where more than $20 is involved. But what I want more immediately 
to direct your attention to, Senators, is another limitation upon that 
power, in regard to which I have neither seen, heard, nor read any 
comment in all the discussions that have been had here in my presence 
or in the committee of the other branch of Congress or in the debates 
in the House of Representatives. That limitation is this: 

No preference shall be given, by any regulation of commerce or revenue, to the 
ports of one State over those of another. 

That limitation exists upon the power of Congress to regulate mtes 
and to regulate commerce just as one exists in regard to the imposition 
of taxes. You know that although the power is given to Congress to 
la\' and collect taxes at the same time it is provided that no capitation 
or other direct tax shall be imposed except according to the popula- 
tion of the States. And you remember that it was upon that rock that 
the income tax law was wrecked, the court holding that the tax upon 
the income from land was a direct tax. and that inasmuch as there was 
no provision made for it in the act to conform to the constitutional 
requirement, and as it was inseparable frou) the rest of it, the act fell 
in regard to that matter. 

Now, I invite your attention mdkt respectfully to what is involved 
in this proposition, what consequences are involved, and 1 have taken 
the pains to obtain from the Treasury Department a list of the ports 
of the United States in the several States, which is made up to July 
J, 1904, and which I will ask niav be printed here in connection witli 
my remarks so that the committee and the Senators who may here- 
after have occasion to refer to what is now said, and all others who 
may have occasion to read w hat is here said may have an opportunity 
to see the bearing of this matter I am now speaking of upon any bill 
that you may see fit to report and which may hereafter be enacted. 
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|IOOI. Dcpurlment eln-ular Na. «S. Division uf spi'cial agi^nts.] 

Tbbasubt Dbpartmbnt, Offccr of the Secretary, 

Washingtim, July 1, 1904. 
To col/edui:-< ami other officers of the rugloiiu: 

The appendtil list of customa districts anii ports of entry and delivery, ports at 
which merthaniliae may be entered for transportation without appraisement, port* 
to vhioh Huoh merchandiBe may be trauiiported, ports at which Ixinded warehouses 
are established, and ports where the custom-house premises are used for the storage 
of imported Bioods in bond, correct*^ to July 1, 1904, is published tor the informa- 
tiou and niiiilance of all w>ncemed. _ 

'; Aigieiant Secrftocj;. 



l.i^ of '1 



IS iHslnctn mill poilf 



•I and ddieeri/, Jvly t, 1904. 



District. 


PorlB of putr>-. 


Porta of delimr. 


Maine: 








EsGlporl (ChIbib, snbport of en- 
kESu. 










Ellsworth (Mount Desen Ftrry, 

r^'-i^n."!.".":^''?: 






BluehiJl. Deer laland, Bucksi»,rl. 


Belfoal 




Belfrst''(v3^ve)i, mibport of 
entry). 


Hampden. 

Prnspect, Kockport, North Haven, 




*^-^^^^ 


ton. Cashing, st George 
Boothbav, Alna 










Bowdolnhftm, Gardiner Bi h 






s^rb.r"-"'^'^"*" 














Nfw Hampsiiire: 


Porlsinoath 




Ve™™i. 




l^rj', >le„BerHkk Mc 


Meni|.liru.i,i„K..B 


■'"■!n!lmr;™t''*f'''6'i'ich"^''''''' 

MVi'V/jrd, C-ohasael, Hlngbm. 

Weymimlli, 
Cambridge, Roxburv.Dofchesier, 

Worueiter. 
Sciniate,' KingHon. DllxhuD-. 

Sandmch, Fulmonth, Harsicl. 
Wellfleet, Provinietowu, Clinl- 
ham, DenniP. 


PlS'inoiilIi 


Pljmcimli 


MgsrtiiHTi 


Kflgurt.mti 


Wesljiott. Rochester, Wa«ii»m. 






Btrkley, Taunton. 

North KUigston, Tlvertnn. 
Barringlon. 

[■inK^atiick River. 


"Ssil:::::;:::::: 


BtLsii,! „iul Wam'Ti 
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List of customs districts and ports of entry and delivery ^ July i, 1904 — C-ontinued. 



District. 



Connecticut— Continued. 
Hartford 



Ports of entry. Ports of deliverv. 



New Haven 
Fairfield ... 



Vew York: 

Sag Harbor 

Citv of New York. 



Hartford ' Saybrook. Enfield, Clinton, West- 

( brook, Old Saybrook, Essex, 
I Chester. Haddam, East Had- 
I dam. Middletown. Chatham, 
I Portland. Cromwell, Rockyhill. 
I \Vethersfield,Gla.Htonbury. East 
' Hartford, Springfield, Mass., 
Vernon (Rockville), South 
' Manchester. 

New Haven Guilford, Bninford, Milford, 

i Derbv. 

Bridgeport ( Stamford, subport of Norwaik, Stratford, Greenwich, 
entry) . 

Sag Harbor Greenport. 

New York New Windsor. 

Jersey City Newburg, Poughkeepsie, Esopus, 

Kinderhook, Albany, Hudson, 
I Troy.Rhinebeck Landing, Cold- 

spring, i'ort Jefferson, Pat- 
cnogue. 

Champlain Plattsburg Whitehall. Fort Covington. 

Oswe«itchie i Ogdensburg 

Cape Vincent ] Cape Vincent 

Oswego Oswego SyracusH?. 

Genesee River Genesee ( Rochester) Utica. 

Niagara Niagara Falls 

Buffalo Creek Buffalo 

Dunkirk Dunkirk Barcelona. Silvercreek, Cattarau- 
gus Creek. Syracuse. 
?sew Jersey: 

Newark Newark Elizabeth. 

Perth Amboy Perth Amboy New Brunswick, Middletown 

, Point. 

Little Egg Harbor Tuckerton 1 1 

Great Egg Harbor ; Somers Point ! 

Bridgeton Brid^eton I Salem, Port Elizabeth. 

Burlington Burlington I Trenton. 

IVnnsylvania: I 

Philadelphia , Philadelphia (Chester, subport of Camden. N. J. 

entry). j 

Erie .^.. Erie Titusville. 

Pittsburg Pittsburg , 

Delaware: I 

Delaware Wilmington ( Lewes. Seaford, j Newca.stle. l*ort Penn, Delaware 

subports of entry). I City. 

Maryland: 

Eastern Crisfield ' Salisbury. 

Baltimore Baltimore .Cambridge. Easton, Havre de 

Grace. 
Annapolis Annapolis ; Benedict. Lower Marlboro, Town- 
creek. Cedar Point. Notting- 
i ham. St. Marvs. 
[)istrict of Columbia: | 

Georgetown Washington j 

Virginia: | 

Cherrystone Cape Charles City (Eastville) I Snowhill. Foil v Lauding. 

.Alexandria Alexandria ! Potomac. 

Tappahannock Tappahannock Port Royal. Fredericksburg, Yeo- 

' comico. 

Newport News Newport News Yorktown. 

Norfolk and Portsmouth. . . Norfolk and Portsmouth Suffolk. Sniithtield. 

Petersburg Petersburg to City Point 

Richmond Richmond ( West Point, subport 

of entry). 
North Carolina: 

Albemarle Elizabeth City 

Pamlico Newbern Durham. 

Beaufort Beaufort 

Wilmington Wilmington 

South Carolina: 

Georsretown Georgetown : 

Charleston (Charleston 

Beaufort ' Beaufort 

<Jeorgia: ' 

Savannah Savannah Augasta. 

Brunswick Brunswick Frederica, Darien. 

St. Marvs ; St. Marys Atlanta. 

Florida: 

Femandina Fernandina 

St. Johns I Jacksonville i 
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List of cwUoitiB fiiMricts and portM of entr;/ awl delivery , July i, 1904 — CSontinned. 



District. 



Florida— Con tinned . 
St. Aiigrustinc . . . 

Key We«t 

Tampa 

St. Marks 

Apalachicola ... 

Pensai'ola 

Alabama: 

Mobile 

Mimissippi: 

Pearl River 

Natchez 

Vicksburg 

Louisiana: 

New Orleans — 



PortJj of entry. 



8t. Augustine (Jenem.subport of 
entry). 

Key West (Punta Gorda, Palm 
Beach, Miami, subportN of en- 
try). 

Tampa 

Cedar Keys (Port Inglis. Hubport 
of entr\M. 

Apalachicola (Carrabelle. sub- 
p«)rt of entry and delivery). 

Penfiacola 

Mobile 

Gulfport 

Natchez 

Vicksburg 

New Orleans 



Teche 

Texas: 

Galveston 



Sal una. 



Corpus Christi. 



Brazos de Santiago. 

Paso del Norte 

California: 

San Diego 

Los Angeles 



San Francisco. 



Humboldt 

Oregon and Washington: 

Southern district of Oregon . 

Yaquina 

Oregon 

Willamette 

Puget Sound 



Brashcar (Morgan City). 



Galveston ( Velasco. Sabine PasH, 

subports of entry). 
Eagle Pass 



Corpus Christi (Laredo, Aransas 
(Rockpjort), subportp of entry). 

Brownsville 

El Paso 



San Diego 

Los Angeles (Santa Barbara, sub- 
port of entry). 

San Francisco (Oakland, subport 
of entry). 

Eureka 



Alaska: 
Alaska 



Montana and Idaho: 
Montana and Idaho 

Minnesota: 

Minnesota 



Coos Bay (Empire City) 

Yaquina 

Astoria 

Portland 

Port Townsend (Aberdeen, Ana- 
cortes, Belhngham, Blaine, 
Everett, Friday Harbor, Grays 
Harbor, Danville, Northjwrt, 
Port Angeles, Roche Harbor. 
Seattle, Spokane. Suma.s, Ta- 
coma, subports of entry). 

Juneau (Eagle, Ketchikan, Ko- 
diak, Sitka, St. Michael, Skag- 
wav, Unalaska, Wrangel, Nome, 
Vaidez, subports of entry). 

Great Falls 



Duluth 

Wisconsin: 
Milwaukee 



Michi§:an: 
Michigan 
Huron ... 
Detroit... 
Superior . 



St. Paul (Minneapolis, subport of 

entry). 
Duluth 



Milwaukee 



Port of delivery 



Grand Haven 

Port Huron 

Detroit 

Marquette (Superior, Ashland, 
Glad.stone, subports of entry). 



Ports of delivery. 



St. Marks, Magnolia, Ocala. 



Montgomery'. 

Scranton, Horn Island, Ship Is- 
land. 
Grand Gulf. 



Wheeling, W. Va.; Council Bluffs, 
Iowa: Cincinnati, Ohio; Louis- 
ville, Ey.; St. Louis, Mo.; Sioux 
City, Iowa; Memphis, Tenn.; 
Evansville, Ind.; Burlington, 
Iowa; Dubuque, Iowa; Leaven- 
worth, Kans.; Omaha, Nebr.; 
Kansas City, Mo.: €t. Joseph, 
Mo.; Shreveport,La.; La Crosse. 
Wis.; Chattanooga, Tenn.; Day- 
ton, Ohio; Portsmouth, Ohio: 
Paducah, Ky.; Lincoln, Nebr.: 
Knoxville, Tenn. 



Houston. 

San Antonio, Matagorda, Copano, 
Lavaca. 



Vallejo, San Luis Obispo. 

Crescent City. 

Ellensburg, PortOxford,Gardiner. 
Newport. 



Bonners Ferry. 



Kenosha, Rcicine, Sheboygan, 
Green Bay, Depere. 

Cheboygan, Manistee, Ludington. 
Saginaw. 

Sault Ste. Marie, Mackinaw. 

Grand Rapids. 
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! o/ cKstoms districts and ports of eninj and delivery , Jvdy i, 1904 — Continued. 



Districts. 



Ports of entry. 



Ports of delivery. 



and Illinois: 
ago 



Chicago 



ni I Toledo 

liisky Sandusky 

ihojra ! Cleveland (Conneaut, subport of 

entry), 
of delivery 

*• * i 

■« t)f delivery ' 



jna • Nogales ( 1 )ougla.v, Xaeo, .subports 

or entry), 
id Sonth Dakota: 
hand South Dakota... Pembina, N. Dak. (Portal, N. Dak., 

j .subport of entry), 
ije: 
of delivery 

of delivery 



of delivery, 
n Islands: 
aii 



(\o 



Honolulu (Hilo, Kahului. Koloa, 
Mahukona, ports of entry and 
delivery). 

San Juan (A^uadilla, Arecibo, 
Arroyo, Fajardo, Humiieao, 
Mayaguez, Ponce, Guanica, sub- 
ports of entry). 



Waukegan, Michigan City. Coal 
City, m., Cairo, 111., Rock Is- 
land. Peoria, Galena. 

Indianapolis. 



Fairport. 

Columbus. 

Denver, Pueblo, Durango, Lead- 
ville. 



Sioux Falls, 8. Dak. 

Nashville, Tenn. 
Des Moines, Iowa. 
Salt Lake City. 



it u'hich merchandise may be entered for transportation to other ports vrUhout 
apppraisement under the act of June lOy 1880. 



Oreg. 
-e. Md. 
Me. 

Falls, Vt. 
Mass, 
on, Vt. 
[e. 

3n. S. C. 
111. 

d, Ohio. 
Mich. 
Minn. 
.ss, Tox. 
,Me. 
Tex. 
Wash, 
ina. Fla. 
n, Tex. 

e, Mifh. 



Honolulu, Hawaii. 
Island Pond, Vt. 
Key West, Fla. 
Laredo, Tex. 
Loa Angeles, Cal . 
Marquette, Mich. 
Miami, Fla. 
Milwaukee, Wis. 
Mobile, Ala. 
New Orleans, La. 
Newport, Vt. 
Newport News, Va. 
New York, N. Y. 
Niagara Falls, N. Y. 
Nogales, Ariz. 
Norfolk, Va. 
Ogdensburg, N. Y. 
Pensacola, Fla. 
Philadelphia, Pa. 
Port- Huron, Mich. 



Portal, N. Dak. 
Portland, Me. 
Portland, Oreg. 
Port Townsend. Wash. 
Richford, Vt. 
Rochester, N. Y. 
St. Albans, Vt. 
San Diego, Cal. 
San Francisco. Cal. 
Sault Ste. Mane, Mich. 
Savannah, Ga. 
Seattle, Wash. 
Sioux City, Iowa. 
Tacoma, Wash. 
Tampa, Fla. 
Toledo, Ohio. 
Vanceboro, Me. 
Wilmington, N. C. 



which merchandise may be transported without appraisement under the act of 

June 10, 1880. 



s\ Y. 
)reg. 
Ga. 
e. Md. 
ile. 

lass. 

rt, Conn. 

•f.Y. 

Dn, Vt. 

e. 

m, S. C. 

111. 

ti, Ohio. 

i, Ohio. 

,111. 



Columbus, Ohio. 
Council BlufTs, Iowa. 
Dayton, Ohio. 
Denver, Colo. 
Des Moines, Iowa. 
Detroit, Mich. 
Dubuque, Iowa. 
Dulutn, Minn. 
Dunkirk, N. Y. 
Duraiigo, Colo. 
Durham, N.C. 
Eagle Pass, Tex. 
Eastport, Me. 
El Paso, Tex. 
Entield, Conn. 
Erie, Pa. 



Evansville, Ind. 
Everett, Wash. 
Fall River, Mass. 
Galveston, Tex. 
Gladstone, Mich. 
Grand Haven, Mich. 
Grand Rapids, Mich. 
Greenbay, Wis. 
Hartford, Conn. 
Honolulu, Hawaii. 
Indianapolis, Ind. 
Jacksonville, Fla. 
Kansas City, Mo. 
Key West, Fla. 
Knoxville,Tenu. 
Laredo, Tex. 
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J'ort* to n'hk'h merchandise may he transported wiihovA appraisement under the ad of 

June 10, /**0— Ck>ntinued. 



Leadville. Colo. 
Lincoln, Nebr. 
Los Anffelen, Cal. 
Ix^uiflviile, Ky. 
Marquette, Mich. 
Memphis, Tenn. 
M iddletown, Conn. 
Milwaukee, Wis. 
MinneapoIlH, Minn. 
Mobile, Ala. 
Nashville, Tenn. 
Newark, N.J. 
New Bedford, Masn. 
New Haven, Conn. 
New Orleans, La. 
Newpt)rt, R. I. 
Newport News, Va. 
New York, N. Y. 
Niagara Falls, N.Y. 
Nogales, Ariz. 
Norfolk, Va. 
Oakland, Cal. 



Ocala, Fla. 
Ogdensbuiv, N. Y. 
Omaha, Nebr. 
PtH>rla, 111. 
Petersburg, Va. 
Philadelphia, Pa. 
Pittsburg, Pa. 
Port Huron, Mich. 
Portland, Me. 
Portland Oreg. 
Portsmouth, N. H. 
Port Townsend, Wash. 
Pn)vldenoe, R. J . 
Ilieblo, Co\o. 
Richmond, Va. 
R(K'hester, N.Y. 
St. Augustine, Fla. 
St.Jo.Meph, Mo. 
St. Ix)uis, Mo. 
St. Paul, Minn. 
Saginaw, Mich. 
Salt I^ke City, Utah. 



San Antonio, Tex. 
San Diego. Cal. 
Sandusky, Ohio. 
San Francisco, Cal. 
Sault Ste. Marie, Mich. 
Savannah, Oa. 
Seattle, Wash. 
Sioux City, Iowa. 
South Manchester, Conn. 
Springfield. Mass. 
Syracuse, N.Y. 
Tacoma, Wash. 
Tampa. Fla. 
Titusville, Pa. 
Toledo, Ohio, 
rtica, N. Y. 
Vanceboro, Me. 
Vernon (Rock\ille),Conn. 
Washington, D. C. 
Wilmington, Del. 
Wilmington, X.C. 
Worcester, Mass. 



Lid of ports at uhirk bonded warehouses are established. 



Apalachic(»la,Fla. 
Atlanta, Ga. 
Baltimore, Md. 
Bangor, Me. 
Bath, Me. 

Bonners Ferry, Mont. 
Boothbay, Me. 
Boston, Mass. 
Bridgeport, Conn. 
Buffalo, N. Y. 
Cape Vincent, N. Y. 
Castine, Me. 
Chattanooga, Tenn. 
Chicago, 111. 
(Mn<innati,Ohio. 
Denver, Colo. 
Detroit, Mich. 
Duluth,Minn. 
Durham, N. C. 
Eagle Paas, Tex. 
Eastport, Me. 
El Paso, Tex. 
Erie, Pa. 
Evansville, Ind. 
Everett, Wash. 
Fall River, Mass. 
Galveston, Tex. 
Gloucester, Mass. 



Grand Rapids, Mich. 
Great Falls, Mont. 
(Treen Bay, Wi.s. 
Hartford, Conn. 
Honolulu, Hawaii. 
Indianapolis, Ind. 
Kansas Citv, Mo. 
Key West, Fla. 
Laredo, Tex. 
Lincoln, Nebr. 
Los Angeles, Cal. 
Louisville, Ky. 
Minneapolis, Minn. 
New Haven, Conn. 
New London, Conn. 
New Orleans, La. 
Newport News, Va 
Newark. N.J. 
New York, N. Y. 
Niagara Falls, N.Y 
Nogales, Ariz. 
Ogdensburg, N. Y'. 
Omaha, Nebr. 
Oswego, N. Y. 
Pen.sacola. Fla. 
Perth Amboy, N. J. 
Petersburg, Va. 
Philadelphia Pa. 



Pittsburg. Pa. 
Plattsburg, N. Y. 
Port Huron, Mich. 
Portland. Me. 
Portland. Oreg. 
Portsmouth, N. H. 
Port Townsend, Wash. 
Provincetown, Mass. 
Richmond, Va. 
Ro hester, N. Y. 
St. Joseph, Mo. 
St. Louis. Mo. 
St. Michael. Alaska. 
St. Paul, Minn. 
Sasinaw. Mich. 
Salem. Mass. 
San Diego, Cal. 
San Francisco, Cal. 
San Juan. P. R. 
Savannah, Ga. 
Seattle. Wash. 
Sioux City, Iowa. 
Skagway, Alaska. 
Syracuse, N. Y. 
Tacoma, Wash. 
Tampa, Fla. 
Toledo, Ohio. 



List of ports where the custom-house premises are used for the storage of imported goods in 

bond. 



Albany, N. Y. 
Aguadilla, P. R. 
Arecibo, P. R. 
Arroyo, P. R. 
Bangor, Me. 
Charleston, S. C. 
Cleveland, Ohio. 
Columbus, Ohio. 
Fajardo, P. R. 



Humacao, P. R. 
Jacksonville, Fla. 
Marquette, Mich. 
Mayaguez, P. R. 
Memphis, Tenn. 
Milwaukee, Wis. 
Nashville, Tenn. 
Norfolk, Va. 
Peoria, 111. 



Ponce. P. R. 
Providence, R. I. 
Sandusky, Ohio. 
San Juan, P. R. 
Springfield, Mass. 
Washington, D. 

town). 
Wilmington, Del. 



C. (George- 



I have no doubt 3^ou Senators are entirely familiar with the subject, 
but the fact is that in almost every State there are several ports by 
law established. I see none in Senator Newlands's State, although 
Reno is a point to which I want to call attention hereafter. Tale 
Senator Dolliver's State, for instance, and there are the ports of Sioux 
City, Dubuque, Des Moines, and Burlington, four or five ports; in 
Senator Carmack's State there are Memphis, (Chattanooga, Kjioxville, 
and Nashville. Or we could start with Maine and go southward and 
westward, and we should find Portland, Portsmouth; several in the 
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State of Vermont; Boston, Worcester, Springfield, Fall River; Hart 
ford. New Haven, and so on down; and all over the country, to the 
number of 240, there are ports established by law, ports of entr}- and 
ports of delivery. From what I could gather from the Treasury 
officials, the majority of ports of delivery are those where the surveyor 
has substantially the power of the collector. I wish we had a map 
here, which would aid us, but of course you are all familiar with the 
geography of the country, and you can see that from the Atlantic to 
the Pacific and from the Lakes to the Gulf this country is dotted over 
in the several States with ports. 

The power of Congress to regulate commerce is expressly limited 
so that it can not give preference in favor of the ports of one State 
over those of another State. 

HaviAg called your attention to that fact, I want to remind you of 
the condition of affairs in this countr}- as it exists to-day. Our system 
of regulating rates or establishing rates, you know, has b}^ the carriers 
been entirely voluntary. The railroad companies, acted upon by a 
thousand considerations, have in an* infinite number of ways estab- 
lished their mtes — under the influence of competition, under the influ- 
ence of commercial necessities, under the influence of a thousand 
elements of which we can not begin to calculate or conceive. It has 
grown up in the community as naturally as a tree has grown up. 

Now, Senators, I say to you that j^ou can not depart from the past 
conditions, you can not depart from the course of events which has 
hitherto been followed, whereby the people themselves have volun- 
tarily created this state of affairs, and resort to the regulation of these 
matters by Congress without working in the first place a most pro- 
found and revolutionary alteration in the things as they have existed 
in the past; and, indeed, I do not see how it is possible to do what you 
assume to do without ruining all the properties of which 1 have spoken. 
For let me call your attention to these things. 

I was interested in the House gallery the other day in listening to 
the remarks of Hon. Mr. Mann, Congressman from Illinois, who 
stated certain facts which I think everybody ought recognize as exist- 
ing. He said: 

Mr. Chairman, the distance from Boston to Montgomerjr. Ala., by rail is 1,2S1 
miles. The distance from Chicago, to Montgomery is 748 miles. The rate on tirst- 
class freight (Southern classification) by all rail from Boston to Montgomery is $1.26 
per 100 ^unds. The rate from Chicago on the same class is $1.38 per 100. Chicago 
IS 533 miles nearer to Montgomery than is Boston, but the rate is 12 cents per 100 
less from Boston than it is from Chicago. 

The rate on fifth-class freight from Boston to Montgomery is 66 cents per 100, and 
on the same class from Chicago is 67 cents per 100. Although the distance from 
Chicago to Montgomery is only a little more than half the distance from Boston to 
Montgomery, yet in each case m classes 1, 2, 3, 4, and 6 of the Southern classification 
the rate from Boston is less than the rate from Chicago. 

The distance from Boston to Atlanta is 1,106 miles. The distance from Chicago to 
Atlanta is 733 miles. 

And he proceeds to point out that although the distance from Chi- 
cago to Atlanta and Montgomery is perhaps some 400 or 500 miles less 
than from Boston to those points^ yet the rate per, 100 pounds is actu- 
ally less from Boston to those points than it is from Cnicago to those 
points, and he points out the fact that the manufacturing industries of 
New England, the section from which I come, have a differential in 
their favor over the manufacturing establishments of the Middle 
Northwest in reaching those southern points. 
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Then he takes up the rates from Now York to Cbica^, and from 
Chicago to San t ninciseo, and shows that goods going on the same 
ti-ain to points on the Pacific coast from New York actually paj- less 
p<ir 100 pounds than the g(H)ds going from Chicago to points tnis side 
of San t mncisco, and he points out the fact thatfrom Lincoln, Nelir., 
to Galveston the mte is less than from Lincoln to New York, and 
«o on. 

You are, of course, all familiar with the long struggle that has been 
goin^ on for twenty-odd years between Boston and New \"ork on the 
one side, and Philadelphia, Baltimore, and Newport News on the other, 
over the differentials that exist between those ports. Take grain, for 
instance, from points on the Mississippi River; the rate per hun- 
dredweight from the Mississippi River to Newport News and Balti- 
more is H cents less than it is to Boston and New York, and it is a 
cent less to Philadelphia. 

I appeal to you Senators as lawyers, and as practical men also, that 
if Congress assumes the work of regulating railway rates, it will be 
bound, by the limitation of the. Constitution I have referred to, to 
wipe out every differential of every chai*acter between the several 
polls. It needs but the suggestion to bring to your attention the vast 
consequences of such a course. For remember that if this Esch- 
Townsend bill becomes a law the whole power of making rates will be 
vested in the tribunal to be created under that bill. You can not dis- 
guise it, you can not blink at it, you can not hoodwink anybody when 
they come to look at it. The full power to determine rates is vested 
in that body, and when they exercise that power they will be bound 
to exercise it according to the constitutional requirements. 

Of course, should they attempt to do otherwise, the Supreme Court 
of the United States will say to them: You are as much bound by that 
limitation as Congress is, and you would have no more right to estab- 
lish by law a differential in favor of Newport News or Baltimore as 
against Boston and New York than Congress would have. I think it 
is not necessary for me to point out to you that if a bill should be 
introduced in Congress to directly declare that the rate 

The Chairman. Let me interrupt you there. Why should not the 
Commission be able so to make these differentials as to be reasonable; 
is it your argument that it would be a discrimination against port^? 

Mr. Davenport. Certainlv, it is a preference. 

The Chairman. Suppose tlie rates were established to points other 
than ports? 

Mr. Davenport. I wish to say to you that the minute you begin to 
adjust these things you have got to go the whole figure. 

Senator Dolliver. You mean that the rates could not be adjusted 
without giving a preference to some port or ports? 

Mr. Davenport. It could not be done. 

Senator Dolliver. There is a difference in distance. 

Mr. Davenport. But that is another matter. 

Senator Foraker. Why should there be a differential? 

Mr. Davenport. I was calling attention to the fact of the tremen- 
dous revolution that will necessarily take place in the principle of 
rate making should you Senators pursue the course which it seems as 
if Congress were inclined to pursue. 

Senator Newlands. Your argument is that the differential enters 
largely into the existing system? 



Mr. Davexpoht. Yos, sir. 

Senntor NewLAsrwi. And Ui yivf tluil [h>wit Id h miliunnl fotiiniin- 
sion would tuean ii revolution in that wystcnif 

Mr. Davenport. Alisolut^ly. 

Senator Newla.mjs. And would myaii a change in Im>inp(t3 condi- 
tions of tbose ports; 

Mr. Daveni'okt. Not only of every one of tht' diffpi^nt portji, but 
throughout the country and to every railroa<i. 

I liop*- to lie allowed topruci-ed wiUmiit interruption for the present, 
because interruption leiidH nic oH' h !ittli> fn.rn ihu line of my thought, 
though I ^hall bu glad to answer .[iicslioiis IuIlt. 

I was saying that no Isiwyor. I take it, rejecting uiion it, would con- 
tend that Congress could t»y direct legislation establish a diSerential 
in favor of one port over another. A man comes t^> New York with 
hie goods, to Philadelphia with hif goods, or to NewjHirt News with his 

floods, and wants to ship them to Chicago. You can not. by any regu- 
ation of commerce, say to hirn. you shall pay a certain amount 
more per hundredweight to carry it from one jjort i-ather than the 
other. You are tied down by that limitation. If 1 had lime ] could 
go a little into the history of that clause of the Constitution for the 
purpose of showing why it is st). 

If you will pardon me for talking in this desultory wav, I would 
like miw to call ntt^ntiori to another thing. There is another limita- 
tion on the exercise of this power, which the Supreme Court has 
repoatedlv pointed out, and that is that the rate must not be confisca- 
tory. Tfie power to regulate commerce is also limit.ed by tlie clause 
of the Coni^titution that a person's property shall not l>e taken for pub 
lie use without just compensation. Considering those two limitations 
together, I ask von, as lawyers and as business men, what would be 
the necessary effect of this legislation? I defy the wit of man to con- 
ceive of any method of fixing rati's that will conform to the constitu- 
tional requirement that I tirst spoke of, except to make them at so 
much per ton per mile, or at so much per hundredweight per mile, on 
every railroad in the country, making no distinction as to ports. You 
must make every man pay so much per ton for hauling his goods a cer- 
tain distance, in every direction, on every railroad. 

For, remember, that all these ports must be taken into account when 
the law-making body (which, of course, will be your Commission) in 
this respect undertjikes to determine these things. 

Senator Foraker asked me a question, which becomes very pertinent 
right here — why should there be a differential? Why i.s it, as to the 
rate from Boston, when the distance is so much greater to Atlanta or 
Montgomery than it is from Chicago, that we are allowed to transport 
our goods down to that country for a greater distance for less money ! 
You know that it is because water transportation from Boston to 
southern ports force;* the railroads to carry freight at a less rate, and 
if jou undertook to put in force such a principle, as I contend mus 
be put in force, you would have this condition: Either you have got 
to raise the rate from Boston to Atlanta and Montgomery (and points 
that way), or you have got to lower the rate from Chicago to those 
points. Any nmn of sense, who is familiar with the conditions of the 
■conntry, knows that you can not lower those from Chicago to those 
points. 

Senator Doluvbr. Why not* 
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Mr. Davenport. BecauHe they are not high enough now. 

Senator Newlands. Not high enough to be compensatory to the 
milroad companies, vou mean 'i 

Mr. Davenport. Ves, sir. But if you raise the rate from Boston 
to those points what will be the condition ? You bankrupt almost every 
road that transacts such business. The only other remedy you can 
point out will be that you must bring the water carriers under the 
provisions of this law and so adjust the rates that both water and land 
carriers can live, or bankruptcy of the railroads is the inevitable 
outcome. 

I have briefly called your attention to these points, Senators, for the 
purpose of suggesting to you how vital, how absolutely necessary it is, 
m passing upon questions of this kind, to pause and reflect upon the 
results that may follow. For what would nappen? I appeal to you 
as fellow-citizens here and as United States Senators — what would 
happen if you did something which, in the operation of the law, should 
be injurious to these railroad properties? 

Take, for instance, insurance companies. What little I have endeav- 
ored to save in this world has been bv taking insurance in these com- 
panies. Let it be once understood t&at the assets of these companies, 
over one-third of which is invested in these securities — let it once be 
understood that their values are impaired, and you know very well 
that people will cease insuring in those companies. My hope, as an 
insurance policv holder, is that people will continue to insure in those 
companies, so that when my turn comes, of what I have endeavored to 
save in that way something may go to my family when they shall 
need it. 

What would happen in regard to these savings banks? Let it be 
once understood by the people of this country that the property in 
which their savings are invested is imperiled or rendered insecure, and 
what will happen ? Imagination is appalled at the consequences. In 
my State 37 per cent of the savings of the people are invested in these 
securities. 

I have here in my pocket a table showing the amount of deposits, 
number of depositors, and amounts invested in railway securities in the 
savings banks of only six States. With the permission of the commit- 
tee I should like to have this table embodied in my statement. 

Savings banks. 



State. 



Number of 
depositors. 



New York 

New Jersey 

New Hampshire 
Massachusetts . . 

Connecticut 

Maine 

Total 



2,365,&83 
242,605 
159,966 

1,723,015 
474,548 
209,011 



Total deposits. 



$1,131,281,948 

76,316,798 

66,140,710 

608,415,409 

220,597,198 

75,107,203 



6,174,718 



2,177,869,256 



Railway se- 
curities owned 
(book values). 



9177,444,228 
20,334,178 
23,746,621 
113,397,287 
82,265,024 
25,166,853 



442,854.086 



Per cent 
of de- 
posits. 



15.69 
26. 6A 
35.90 
18.64 
37.29 
35.61 



20. SI 



But there is something more extensive in the operation of this thing 
than anything I have yet called your attention to. In my State we 
write fire insurance also. There are $28,000,000,000 of fire risks in 
force in this country. There is almost none of your ox>nstituents who 



has not a tirci-insurmici* iwlicv upon hiw houisehold furniture, his home, 
his barn, or somi- otlii'i- [hoih rtv. When you consider that there is 
[ onl V about $'.'n,'in(i.t II M 1,1 1(11 1 worth of [iropi'rtyuhogetiier in this country, 
, an<I when you consul.! t)u' proportion of tliitt propertv which i,i com- 
1 hnstiliie, you ctin si^c ihiU thitl property is* prat'tKnlly pfastered all over 
t with these tire policies. The Btability of every one of those companies 
!, depends uimjh tne maintenance of the vahie of^^tho»e railway securities, 
j because over half of all their assotn are invested in those properties. 

Senator Carmack. Do I iinderstaud you to say that one-half of the 
' assets of all the tire insurance companies of the country are inve»"ted in 
railway securities; 

Mr. Daveni-ort. More than that. For instance, in my State we 
'' have the Hartfoi-d Fire and the ^^Jtna Fire insurance conipanie," and 
) two or thi-ee others. One-sixth of all the lire risks of the country are 

i' written in Hartford, and 58 per cent of their aasets are invested in 
railway securities, while some of the other large couipanie^t ot the 
country have seven-eitfjiths of their assets so invested. 
I Senator Dou,iveh. Some insurance companies want Government 
I, rei^ulation similar to that propostKl here. 

Mr. Davknport. Do they ! 

Senator Dollivek. I liave seen that statement in the uewspaperw. 

Mr. Daventort. I have seen it in the papers. That is an old idea 
that was brouffht out forty years ago. "i ou will have among you as 
a fellow Senator soon a gentleman from Hartfoi-d. Mr. Morgan G. 
Bulkley. president of the ^'Ktna Life Insurance Company, who is 
entirelv familiar with the history of these matters, and he can tell you 
what tfic history of that matter has been. I siw an interview with 
him in some newspaper recently in regard to the matter. 

But I want to follow this a little further in regard to the constitu- 
tional limitations, because I know there is no man here who wants to 
do anything wrong, who wants to do anything that is foolish, or who 
wantiS to do anythmg that in the near future will prove to be speedily 
and ])ermanently unpopular. There is another limitation, Senators, 
on the exercise of thia power, and that i.'^ this; While Congress has 
the power to regulate commerce between the States, it has no control, 
of couree, over commerce within a State. What vast consequences 
'follow f mm that limitation! Congress has no more power over the 
domestic business of a State than it has over that of Canada. My 
State has no more power over interstate commerce than it has over 
the commerce of the German Empire. They are separated by a gulf 
«s wide as the Atlantic ocean. 

What follows from that? Sitting in the gallery of the House the 
-other day I heard Congressman after Congres.eman say, If you don't 
pass this Esch-Townsend bill you will bring about Government own- 
ership of the railways. And gentlemen on the other side would ^et 
up and say, if you pass this bill you are taking a tremendous stride 
towards Government ownership. 

Why, Scnat<^ir.s, Government ownership of railways in this country 
18 an impossihilitj. Not until the Constifutiou of the United States 
is amended, not until three-fourths of the States of the Union shall 
consent to amend it, would it be possible for the United States Gov- 
ernment to acquiiv ownership of these railroads. Why? Because, 
under the limitations of the Constitution, you are contined necessarily 
to business between the States. Granted all your power over post- 
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offices and post-roads, your militar}' power and all other power, and 
yet it is written and bedded in the very substratum of our Constitu- 
tion that the control over domestic commerce is in the States, and that 
the control of Congress is confined to commerce between the States, 
between the United States and foreign nations, and with the Indiui 
tribes. Suppose you should undertaKe to buy or condemn the rail- 
ways of the country, where would j'ou be? Of what consequence 
would it be ? If vou issue the l)onds necessar}^ to take over the rail- 
roads you would not advance a step, because you could not enter 
into the business of carrying the people or transporting freight from 
a point in one State to another point m that State. So when we have 
this specter paraded before us to sway us from 

Senator Dolliver. I do not quiU» understand that. Do you mean 
to say that the (lovernment, if it owned the roads, would have lesft 
rights in your State than private citizens would have? 

Mr. DAVENi»t)KT. Absolutely so. You could not undertake to carry 
a passenger from Hartford to New Haven. 

Senator Dolliver. I notice that the Government, in 1865, seems to 
have authorized private citizens to build railroads in a State regardlesa 
of regulation. 

Mr. Daveni'ORT. There is no doubt about that. 

Senator Dolliver. It seemed to me that that might suggest the 
power to operate a railroad after it w^as built. 

Mr. Davenport. I think if the honorable Senator will reflect upon 
tliat with his usual care, he will come to the conclusion that the Grov- 
ernment of the United States, with all its reach and power, can not 
enter into the business of transporting passengers or freight from a 
point within a State to another point within the same State. 

The Chairman. The Government could not regulate such business? 

Mr. Davenport. It could not. 1 am talking about the threats or 
fears of Government ownership, which, in the language of the street, 
make me tired. 

The Chairman. It would destroy the sovereignt}^ of the State, you 
mean ? 

Mr. Davenport. The Government could not do it. 

Senator Newlands. Your contention is that while the National 
Government could construct or purchase railroads running from the 
Atlantic coast to the Pacific coast, and while it could conduct the busi- 
ness of carrying the mail and things necessary for military defense^ 
and could engage in interstate commerce from a point in one State to 
another point in another State, yet it could not carry either passen- 
gers or freights from a point in one State to another point in the 
same State. Is that your contention ? 

Mr. Davenport. That is the position I take. It can not engage in 
any such business. 

That brings me, Senators, to the consideration of the interesting 

1)roposition which the honorable Senator from Nevada (Mr. New- 
anas) has advanced in the Senate— a most interesting proposition, and 
it seems to me one conceived by a statesman. But there is that same 
awkward, inconvenient obstacle in the way, and that is the ConstitutioD 
of the United States; })ecause, suppose you incorporated all the rail- 
roads in this country under Federal acts of incorporation, and they 
started in to do business; under the decisions of the Supreme Court 
of the United States Congress would not have any power to regulate 
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the uomiiiort'c tb»t is wholly within n StaU*. On tht> contrary it could 
not exclude the Stjite from doinfj so muier the decinioii. as I iiuder- 
etand it, in the Kciigiui vanf iind ttir Ni-lintskii cawc of Smyth c. Ames. 
You could not exclude tlieiii fromhicul hu^iincHs, hecauw* that in entirely 
Within thp control of the Htato and the (iovernnient can not touch it. 
You can not excludo the State, and vice versa, so far as the Federal 
Government is concerned. (.!on«?quently, it wems to me tliat if an^ 
Such proixisition as that Is to hiire vo^nc in this country hereafter it 
Will he necesHary to begin by anicndin>,' llic (.'ouMtitution of the United 
States soa.'* to give Ccmgrcsa coiitrul nvir all dntneMtic commerce, bm it 
has over interstate conmicrce. Si> niii.h lor that. 

Now, Senatoifi. in that connecliuri then' is unutiior point to which I 
wish to direct your attention, and which will be an awful «nag in the 
way of carrying out any legisUtion yon may attempt along any of the 
lines' that havenepn proposed liithort«>. I iini following out this sug- 
gestion thnt the power of Congress is limited lo the control of int^r- 
Ftatp commerce and to the legnlation of int*'rstate commerce. The 
power to regulate domestic commerce is contined to the State. The 
Supreme Court of the Tnited States has decided in the Nebraska case 
and several other cases that in determining what shall be a reasonable 
rate you must shut out of view entirefj- all considerations of the 
domestic commerce, business and projierty. I have with me the 
remarks of the court on that point, and it is unnecessary for me to 
indicate to the acute minds around this table the significance of it. In 
this case of Smyth r. Ames (im U. S.. Hi)) thp Supreme Court saidr 

further mid in beluilf of t}ie a|ii»ellant» that th^ rettaouableneg? at the ral«B 
eatabliihed by the Nebruekft f«tatut« is not to be determine by the inijiiiry whether 
Buoh rates woold leave a reaeonable net prodt from the local biianese affe«t«d 
thereby, but thai the court should lake into uoniHdenition, aniong other things, the 
'whole DttMneae of the compaoy; that ie, all its bututieM, paseeiiKer and freight, inter- 
CtMe and doineetic. If it be found uixtn invesCiintirin that the prcitit^ derived by 
inulruod toinpany fromita inleretate buBineaB alone are Hiiffi( lent to co\eroperatinB 
expeneee un ita entire hne un I also lo nieiet interetit and jiietifv a liberal duidend 
Upon ite Htock mav thp leioi'lature t rem nbe rates f r djinm'tK biiHineiw that niuld 
hnag no reward and be lesf' than tl e serii i ■' rendered are reasonably worth or 
""""'""'" ' ' ' ^n Ib in the Slate be eslabliahed 

3 b\ tJie earner tth)ll\ «ithm 
Buch htiU« tolhe <ntnl I k ani to the fair value of tne jirop- 

erti iiaed ui i n In tin^ 1 I t. iittideratiiii ll eamount anlioetof 

ita int«relat« hmjine-as an I tl 1 1 il | jh rtv eiii[1rved in tl/ ll we d( not 
miaapprehenil counsel, their orfcUiiiLiit leadr to the eoniluaion that the State of 
Sabnuka iviill l^sally require I <cal freight husiiiesK to be loiidutted eieii at an 
■otual tnes if the company eameil on it« intervtalt hniincnt piioiiKh ti give it just 
Mmpensation in respeit I its entire line an 1 ill llsluaineBB inlerslHte and domestic 
W» can nut nuicur in thn vieH 

Now, mark the sigmtiLanc and the vast Lunsuiiienti-. of this 
!erision 

In (irj 1 K beli that the rwai" nahleness r iiiireaHinal'leness of 

ites I r h II r the tranppnrtHlion of penwnv and property wl rllj 

rithin ( i nnined without reference to the iiiterBtate IJuHineaa dine 

ij tbt hl'i denved from it TVp 'state ■an nf t jii-idf^ unrea*in 

bij low ml I i (r^n^inrtatifn nnPi I rel alor p i] on the er und that 

ht! carrier ib enr t I r 1 ^ I I " 1 ir as 

«teB are conicrncil >i I s il r r c n 

iblv high rates n I I I I I I i that 

»»y to meet loaofo r t i I ^ r ii l in | rlili n are 

loncemed d im eti( 111 iiie-K"! ulh 1 h nal t Ihsi Die I (ww r. ii ler«Iale bnai 
IBS, nor the latter thi li 
Stion of pefwniB and pn pi rt\ w 
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it undertakes to prescribe rates not to be exceeded by the carrier, it muBt do so with 
reference exclusivelv to what is just and reasonable, as between the carrier and the 
pu})lii\ in resj>ect of domentic business. 

The argument that a railroad line is an entirety; that its income goes into, and its 
exp(*nses are provided for out of, a conmion fund; and tliat its capitalization is on its 
entire line, within and without the State, can have no application where the State is 
without authority over rates on the entire line, and can only deal with local rates and 
make such regulations as are neceHt»ry to give just com jtensation on local business. 

I'he Chairman. The time has arrived for an executive session of the 
committee, and we shall have to allow you an opportunity to complete 
your argument at the next meeting. 



Fort Worth, Tex., February 7, 1905. 
Hon. Stephen B. Elkixh, Waahm^on. 

Dear Senator: 1 inclose you my objetrtion to the Esch-Townsend bill. I hope 
you can place it before the whole committee and have it {)rinted. The iJeople will 
not stancl for any such make^ihift. I do hope that no bill will be passed if this is the 
bent thev can do. 

\Vith great reniKJCt, S. H. Cowan. 



Fort Worth, Tex., Februaru 7, 1905. 
Hon. Stephen B. Elkinm, 

Chairman^ WoHhiugton^ D. C. 

My Dear Senator: J take this method of indicating to you and to the Senate 
Committee on Interstate Commerce certain specific objections to House bill 18588, 
reported by the House Comnfittee on Interstate and Foreign Commerce to the House 
of Representatives, and which will be passed undoubtedly before this letter reaches 
you. These objections will undoubtedly occur to any lawyer familiar with the sub- 
ject-matter. 

Section 1. The following words in lines 3 and 4 should be stricken out, viz, "upon 
complaint duly made under section 13 of the act to regulate commerce," so that the 
Commission may be left free to make an order upon any investigation, whether upon 
complaint of the shipper or where the investigation is instituted by the Commission. 

In line 6, after the word "rate" and before the word "for," the following should 
be inserted, viz, "or any part thereof"; so that if the Commission shall be investi- 
gating the rates of freight which apply on interstate commerce where it moves on 
local rates it may determine what eacli carrier is entitled to considering the ship- 
ment as a through shipment. For example, the Texas and Pacific Railway Com- 
pany canceleil out its interstate rate on live stock and now carries upon the local rates 
all interstate freight up to junction joints of other lines, and the result is that neither 
state law nor the interstate commerce actaf)plies to such traffic. Furthermore, there 
are numerous instances where systems of railrriad in order to secure the whole freight 
compel the shipper to use a circuitous route instead! of l)eing diverted at junction 
points over the short line at the through rate. They compel these circuitous ship- 
ments by simply declinim; to publish through rates from fjoints on their lines via 
junctions and over the short-line route. This may not be very important with ordi- 
nary freight, but it is very important with all perishable freight and live stock. 
Undoubtedly the Commission ought to have authority to give the shipper the right 
of through rate and through route via the shortest line that is practicaole. 

In line 9 of section I the Commission is limited in fixing the rates for substitution 
to those which are " unreasona))le or unjustly discriminatory." If the words 
" unjuHtly diHcriminat<^)ry " include undue preferences and advantages, as prohibited 
in the third section of the act to regulate commerce, then I have no objection to the 
expression used, but since sections 2 and 4 prohibit unjust discrimination, it seems 
to me that the language is subject to the constnu^tion that the rate or advantage 
which is unduly preferential is not embraced within the meaning of the term 
"unjustly discriminatory," and it certainly can )xj made much plainer by strikmg 
out the words " unreasonable or unjustly discriminatory" and insert in lieu thereof 
the words, viz, " in violation of any of the provisions of the said act to r^nilate com- 
merce or acts amendatory thereof and supplemental thereto." This should be done 
in order that the Commission may substitute the trUi which is in violation of any 
of the provisiouF of the acts which it is called upon to enfijrce. 
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In line 13 of wction 1, pagp 1, and lin« 1, seel 
viz, " unreasunftbld or unjuntly iliw.'riiiiiiuiUiry," 
"unlawful." 

In tiara 2, 3, and 4. tterlioii 1, paf;e 2, the oni^r of tJie Comnii^on ie niaJe opem- 
tiv* thirty atly» after notice to the perpons rtiwutly atfwleii thereby. I tun not ew 
why this langitage la used. The fact in, every sbipiKT and every railroad which 
might partiripat« in the exchange of freight and in the divisions of rates might be 
.aSeetM direWy in very numerous nays. It noliee JLiiint be given to every peraoii 
I or persoiiH directly affected it might be that the Oinimi/^iou'w order would not lalte 
t-eSnut, It seems to me, therefore, that the plain and iienaihle provision to besub- 
< atitaled would be to strike out the W(ird§ in linen 3 and 4, vtr., "person or pereous 
i-directly kffei-ted thereby," and insert iit heu thereof the words, vik, "the carrier 
'or earners against whom tiucb order of the Commission may be directe<l." 

Lines 4 to 10, inclusive, section 1, page 2, which provide tor the institution of pto- 
oeedtng» for review of the Couimission's order, in m^y opinion to a lawe degree 
destroy the usefulness of the whole enactment. It ia mconsistent with the theory 
and purposeof the act, which eives the Corn uii^on the legislativepower to fix rates, 
to have the ai^tiou of the Commission "rfNiewed" by a court. That word will 
undnuhtedly be given its legal meaning. It is defined as follows; . 

"A review ia usecond exajnination with a view to amendment, reconsideration, 
revision. The tcnn is used more particularly to designate the examination of a case 
by an appellate court • » • it signltlea any of the different niorlee by which a 
judicial act may be revised, as by ap|>eal, writ of error, rehearing," etc. (24 A. K. 
Ency. of Law. 1)37.) 

Webster defines the meaning in law to be — "A judicial examination of a proceed- 
g of a lower court bv a higher." 

Now, if the wordit ''justness or reasonableiiess" in line ^ were eliminated, then 
the provision might not be so objectionable, but under the provisions of this section 
of the bill as it stands not only will the court determine whether the Coa)mis^^ion 
liae Acted in a lawful manner and in conformity lo the Constitution and statute under 
which it acts, hut the absolute right is given to tlie currier to have the court review 
,lbe Commission's decision with respect to every matter which the Couiniiesion conid 
ipoeeibly consider by r^Hjuiring it of the court to determine the justness and rea- 
-sonablenees of the Commission's order. Nor ran the court substitute its judgment 
for that of the Commission, because il doee not coniport with the spirit of the Con- 
'stitntiou that Congress niay confer upon the court tne power to fix a mte for the 

No one contends that it can be done. 1 therefore hold lo the opinion that unless 
the words "justne«Handrcas<>uiibleness" are stricken out of linel^, section 1, page 2, 
fliB whole eecIioQ is a mere delusion in so far as it attampts to have a rate fixed and 
lo become speedily effective. It would be a somewhat different thing if the court 
were merely given the power without imposing on it the duty, or conferriiw upon 
tbe»Hect«d*.«rriers the right W rtiquirt-of |]i.> court that it shall pass upon the just- 
MSB and reasonableness of any onler of the Comniiffiiun; for in such event the court 
would not be compelleii to pass upon tbusi* iiuesliona. They are undoubtedly ques- 
tioneof factor judgment, and us thi' Supreme ('ourt has fre<|Uently decided, the Cum- 
JuisNon is more competent to CKercise its judgment in determining i]ueBlions tte to 
what the rate of freignt ought to be than is the court, and its judgment ought to be 
left to Inland if it has conformeil to tlie laW', and if the rate fixeil does not violate 
aome legal or conslitntional riglil or power. 

The courl cun pas? -iii these ijucsti'iiiii without undertaking to deterjniue what the 
rate ou^'lii !i. i>i . Ii (ii.' < '<iijittii-^i<>>> i-- t" <l>'ri'rmine what the rate ought to lie, what 

l>(M>d rf:i--i' -nrriiniu.- !!"■ jni I^Tdfrit of the court, less competent to 

det«rnjiJ:i !.. ■ ■ ii.- 1 i,rLL;ii:"L. Ti llnTp would be just as much reason to 

have Hii H Ill i — iiiii ti, ilcU'i'hiiiii' it ai^ to haveacourt doso. If the court 

shall beui a •iiiK-triii ,j|.n>i,in lo liie Ui.iuiiiilt<-ii.>n and think that the rate fixed by the 
Gonuniasiun ie not a correct one, it may by its jodgnient destroy the legislative act 
Df the C-ommissinn, yet it ran not substitute anything in its place. 

Tbewhule matter with respect to this section of the bill, wnen taken in iiinncction 
iritb the powers conferred upon the court of transportation, may be summed up by 
the flbltement that while the people have asked for bread they have been given a 

Section 2: The wor^ls in lines IS, 19, 20, and 21 after the word "order" in line 18, 
iboold be stricken out as being useless, for the reason that If the Commission's 
mppleineotal order becomes a part of the original, the;* words are surplusage at 
least and might lie given (he construclicm thai n fe]>arHte piroci-oliug tnighl lie 
iiiBtitated to set aside the supplemental orler. 
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8«'(*tioii .S: In linen 9, 10, and 11 pn)viflion in nmde t<> file the record with the 
court of tranH|K)rtation ten dayn after noticv, hut it doen not specify what notice nor 
})y whom to l>e pven, nor in then* any nrovipion in any other part of the act that 
a])i)lie8 to it. This is invi^niHcant, but nnould l)e corrected. 

The last {mrafnaph of thin WH'tion, linen 16 to 20, ffiveci the CommisRion the power 
to amend itf onien*, etc., even while the chm* m \yeni\\nu: l^efore the court for a judi- 
cial review. The u«» of the wonlm ''a judicial review" nirthennore inveR force to the 
objectionn which I have made a)x>ve to rnvtion 1, and niake8 it manifest that there 
iH to Ih* a judicial review of the fwtH upon which the legislative act is to be deter- 
mine<l, and the inconiujuouH provision iH made that while the court has full jurisdic- 
tion, the Commiwion inay nevertlielesH annul itn former order or modify the same. 
Surely no mieh doul)le jurisdiction is feanihle, and there should be addecl at the end 
of wctioii 8 the folio win^e proviso: 

^^ProiuU'd^ That if, penninj? any pnM*«»e<linjjr in any court to enforce or to annul or 
mcKlify or otheruise affect anv order of the Conimission, the Commission shall 
deU'nnine to rt»open its inveHti^ation or pnHretHling for the purpose of modifyioff, 
amending, or annulling the onler, nilin};, or requirement c^ncemmg which proceed- 
ing may be iH^ndiu); in such court, it shall \w tne duty of the Commission to ^ve 
notice of Huch intention to thet*ourt l)efore which such proceedings may be pending, 
and thereupon the jurisdiction of the court shall be suspended and the recordf referral 
back to the Commission for its further order, ruling, or requirement." 

The words *'HUch priK-eeding for review" in line 4, section 3, page 3, and in line 
12, Miction 3, {Mige 8, shouhi lie stricken out and have sulwtituted therefor the words, 
viz, "procee<lingH to set aside or annul any onler, niling, or re<]uirement of the Com- 
mission." This uiK)n the theor>' that a review in the nature of things is entirely 
inappropriate. 

Section 4. There should l)e added to set^tion 4 the following proviso: 

"/VonVW, That if any carrier against whom an order, niling, or requirement of 
the Commission may l>e'made, shall file anv suit or proceeding to set aside or annol 
such onler, niling,' or re<iuirement, the t^ommission may at the same time the 
defendant answers, tile a cross bill for the enforcement of such order, ruling, or 
requirement, and proceedings thereon had in the same manner as if the CommisBion 
should apply by original j)etition to enforce ol)edience to its orders." 

This proviso should \w ad<led for the manifest reason that it would prevent a mul- 
tiplicity of suits. And the further proviso should be made, \iz: 

* * Pronded aho^ That where the Commission shall institute any proceeding to enforce 
obedience to its orders, ruling, or requirement, any carrier, party to such proceeding, 
may file its crossbill seeking U^ annul or set aside the Commission's order, ruling, or 
requirement, but failing to do so shall not thereafter be permitted to maintain any 
such suit or proceeding to set aside or annul any order, ruling, or requirement of the 
Commission." 

This proviso should l)e inserte<l for the manifest reason that when the court acquires 
jurisdiction of the subject-matter of the Commission's order, the litigation should be 
complete and confined to that j>articular proceeding. Were it not true that this bill 
has i)rovided a new and special sort of court with special jurisdiction, it might be 
assumed that the court would adopt rules which would require all of the matters to 
be litigated in one action, where either the (/ommission or the carrier first instituted 
it, but evidently the court would not be comj)elled to adopt any such rule and, as dis- 
patch is essential, this proviso should be inserted. 

Section 7: The e8ta))lishment of the court by appointment from the circuit court 
judges of the United States seems entirely unnecessary. Undoubtedly three judges 
for the court of transjxjrtation are amply sufficient. The existing circuit court 
judges have In^en appointed with a view to their plaices of residence and because 
they have sought the specific appointment, under existing laws at the time they were 
appointe<l. It is by no me^ms certain that they can be compelled to act as a court if 
transj)ortation. Possibly only those who might consent to act would accept the 
appomtment. There is no use whatever of disturbing the present circuit courts in 
att^^mpting to add to the duties of the judges that of judges of the court of tran8po^ 
tation. It is an unprecedente<l sort of thing. It limits the sphere from which tiie 
President mav select the judges of the court of transportation. It looks to me that 
it questions his ability to make proper selection and compels him to make the 
selection from judges who have l)een appointed by other persons and for a different 
sort of service. 

Mr. Townsend's original bill establishing an interstate commence court did not eon- 
tain any such complicate<l, uncertain, and limited means of providing judges for this 
court. That bill, it was generally understood, voiced the sentiments of the President 
upon the suljject. ^Ir. llei)burn's l)ill, which was defeated in the committee, pro- 
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niivti thif iiKth Mi f H.1t(IiiiK tlie juiIkm lor the ujurt of traiu<)>i>ruliuii. It in not 
it all pr I ' 1 I Ml r " anv economy to grew out of thi« luelhoilof a|i|x>inUiii-nt 
ind It H I • impart with the spirit of oiir lawn thut the Prciaident 

^IMiiiii I iii8uiirt&tii>n court without limitation HHtotbaHuunw 

rom Hi 'il bIiuuUI Ik- iiiftde. The imltUi- t-aii scarct^l)' sue why 

■SlSUlttl I ITMUl 

8ealiuiL>- H nw\ ■< If witiui) ' ehoolil be chaiia»(l Ut coiiforni to the above views, 
len §ectioii8 S aud il ehoulil be elirainatf^l. hiiii eubtttitut<? thertifor appropriate pro- 
rieion for the seeBione of the roiirt of trRnsportation. 
Section 10. To aoetion 10, \mi(v 0, at the viul liiereof, tihould lie aiJile<] tho lolluwing 

- " Prnridrd, That anv euit at law which tuay be brought by any [■a^rty in whoM 
lebalf r«t)HnitioD shall have been onJered >>y the Oonuniaeuon, may oe brought 
nther imiure the conrt of tmiiNportatiuo or before Kuy dreoit court of thn United 
Hat«a httving juriaiiiction thereof, as ie now providexl by seution 111 of the art to- 

:nlal« i»>niiunr<*." 

iectinn i'2. Strike out all aft<<r the word "fontroverBy'' in lines H, 16, 16, 17, and 
lb, nnd iiTBert in lieu thereof the following! proviso: 

" Frocided., That if it shall ije nmile to appear to the court of transportation tliat 
ihere exists uewly discovered evi<ience which could not with due and reasonable 
liligence have been known to the parlies at the time of the hearing before the Coni- 
niseiou, and that such t«»tiniony shall be of such charactt-r that the court of trans- 

KrtAtion may be of the opinion that it would or mi^ht clunKe the result of the 
mmiBBion's order, ruling orrequirement under investigation, the court of transport 
ation shall, in sucb case, refer the rase back Ut the Commission in order tliat the 
estimon^ may be presented to tJie Couimiesion, and Uiat it may act upon the whole 
see in view of all of the tastimonv. tmt the omirt of transportation shall not con- 
fider any other teetimonv or facts Chan that whlfh shall have been presented to the 
DoBomierion." 
The reason for inaerting this girovieo la tuanifest — that is, that the court should only 
Jiflsupon the case which the Commission heanland tried- Any other sort of arrang«- 
uent makes it a trial court, and it is but the prolonpng of proceedings, and at last 
*^eprives the nhip|>erof any reasonable and stie«dy relief. Those who have practiced 
leiore the Comniiseioii in such cases know how easy il would be to thus introdura 
lev testimony, which could be said not to be known at the time of tbe bearluR 
Kfore the Commission. I undertake to aay that the evidenw bearing uiwn the rea- 
lonableneas of a rate is practically without limit in its scope, and the facilities and 
opportunities for niakin>! a different case before the transportation court than that 
inode bototv the (.loinmiasion would exist in practically every case. 
Section 14, Thiif n.s.-tion erenie to give to the iiiurt of IransjiortBlion an ahsohittJy 
ue hand in the granting of all sorts of restraining orders, but leaves it so any injimc- 
lion or restraining order may be efnitiuued in effect on appeal, and opens the way 
lOd furnishes the opportimily I" ari'l jrnliT'l I hi' indtation to the catriera to procure 
loinnction,? and restrainiiiir unli r-. in ivi i v ■ ,i-i- which may be decided bv the Com- 
:__ r. :, .1, — .-.. :.. . ^. .-...,._ i„ „,^ ,,|,i„ion, if thwsertionis tosland in its 



tiall not grant i 

"ng, or ret. . . _ 

ihown that the order, ruling, i 
rrr'heousand in violation of the law 
iniiig order shall not remain in eSect 
jiiagsr than thirty days within which n linal hearing shall l>e had upon any ^letition 
u — L!... — __..__!_-_._ ._j ._! ,jj^u aliall be granted as against 



Didetw eotue such proviso Is add«il to section 14 it would be found that every order 
f the Coramission is hung up by temporary restraining order and every sort of delay 
ffhich can lie practit-ed in court. 
Beetion 15. There should lie added to section 15 the following proviso: 
"I'romikd, That wheni the iwnrt of transportation shall upon any hearing before 
brought either by llie Cummiasion or the carrriera, suspend the order, ruling, or 
|h]UJtieiueiit of the IViuunission, and an appeal shall be taVen from the judgment or 
Ueree uf the court of trujis[>ortation, puch appeal shall not in such case suspend the 
vder of the C^mmisflion, hut the same aud tne decree of tbe court of Iransjiorlation 
wl remain and Ix^ effertive [lending such appeal." 

Surely after the CoumiisHioo has fixed e. rale, and after tbe court of transportation 
if ienied its order enforcing the same or refusing to grant any injunction restraining 
■detiforcement of the order of the Commission, the shipper is entitled to bavesneh 
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• 

rate m fixed by the Comniiaeiion and tmstained by the court of transportation put into 
effect 

Th^* whole spirit of sei^tionR 14 and 15 of thin bill seemfl to loee sight of the &ct 
that the phipper hafl any rights whatever. Every possible right of the railroad is 
protet^ted. More extensive reineilies are given a^ainnt the legislative ac^t of fixings 
rate than has ever Ikvu attempted under any other fomi of remedy or relief. let 
the nhipiter in lx)und by what the ConimisHiun <loeH, while the railroad is given the 
opiH)rtunity to practieally <leHtroy all the benefit which the shipper can gain from 
the Connnission's act by* thin cumlx^rsonie methoil of so-called review, retrial and 
api)eal, during all of which time the nhipiter must continue to pay the unlawful 
exaction and the railroad w provided with every means of iiocketing the money. It 
seems that in the attempt to l>e fair the l)enefitH which are apparently conferred by 
the bill are in effect dt»«troye<l by thesi* extensive powers of the court of transportar 
tion and the provisions which make it as easy for the railroads to circumvent for an 
unreasonable length of time, if not entirely, what the Commission may have done. 

To pass such a bill and nmke it a law is simply providing a halfway measure, a 
mere makeshift. 

Resiwctfully submittiMl. 

S. H. Cowan, 
Attorney for Westeiti Cattle Interefts. 



Senate Committee on Interstate Commerce, 

Saturday^ February 11^ 1905, 

STATEMENT OF DANIEL DAVENPORT— Continued. 

The Chairman. You may resume, if you please, Mr. Davenport. 

Senator Foster. Mr. Chairman, there are some questions I should 
like to ask Mr. Davenport. 

Mr. Davenport, would you prefer to wait until you get through 
before answering these questions? 

Mr. Davenport. You mean questions pertaining to what I have 
said? 

Senator Foster. Yes, sir. 

Mr. Davenport. No; I should be pleased to answer them now, to 
the best of my ability. 

Senator Foster, i ou admit, Mr. Davenport, that Congress has the 
right to fix rates for railroads engaged in interstate commerce, do you 
not? 

Mr. Davenport. Yes, sir; with the limitations 1 have stated. 

Senator Foster. But you contend that Congress in the exercise of 
that power is under certain constitutional limitetions and restrictions! 

Mr. Davenport. Yes, sir. 

Senator Foster. For instance. Congress could not establish any 
confiscatory rates b}^ which the property of railroad companies would 
be taken without due process of law. 

Mr. Davenport. I assent to that. 

Senator Foster. Section 9 of Article I of the Constitution reads as 
follows: 

No preference shall be given by any regulation of commerce or revenue to the ports 
of one State over those of another; nor shall vessels bound to or from one State be 
obliged to enter, clear, or pay duties in another. 

I understand that you contend that this is also a limitation placed 
upon Congress so far as concerns establishing rates between tne dif- 
ferent ports of the country i 

Mr. Davenport. Yes, sir. 

Senator Foster. And that should Congress give any prefei*enceto 
o/2t* /^ort over another situated in a different State it would then to 
exceeding' its constitutional powevs'i 



h 



"AVfi POWSfiS OF rprrERSTATK rOMMERCFT CnHMISSTON. 189 

Mr, Davenport. Yes, sir. 

Senfttor Foster. Yoii illiiiiti'at^d (biit by tlie freight charges l>etwpen 
3oHton and Atlanta or Montnomery on the one hand, and lietween 
IJhicago and Atlanta or Montgomi-rv on the other hand. Boston being 
lome hve hundred !uili>.s farther from those southern [wints than Chi- 
mgo; and I understund that upon the na.me clast; of fteigliti< the. rat«^ 
^re higher from Chicago than from Boston. 
Mr. Davenport. Yen, sir. 

Senator FoaTEK. And that if Cimgi-ess should e^jtablii^h the same 
rates which are now made l)v the i-ailroad». it would then come within 
ibis constitutional probibitiou against establishing a prefcren<^e as 
Jetween ports in different Slates. 
Mr. Davenport. Yes, sir. 

Senator FosxtiR. That seems to me to pre.sent rather an anomalous 
Eondition— that the railroads, which are the creatures of Congress, 
^ave the power to violate a pi-oviaion of the Constitution, and tbat 
Congi'ess nas no light to i-orreel the chaiges whieh have been cstab- 
tishod by the railroads. 
Mr. Davenport, That bringa me. .Senator, right tfi the point. 
Senator Foster. I am simply stating these aitiicultie.s which have 
prese-nted themselves to me. I imdersland, however, Mr. Davenport, 
hat this bill does not deprive the railroads of the right to fix rates; 
hat it simply confers ou tne railroad commission the power to exam- 
ne into the rates which have been established by the roads, and if that 
Jommi^&ion finds tbat these rates are in violation of the law now upon 
he statute books, the Commission can then revise those rates, and for 
ie rates established by the roads siilislitute a rate of its own; that 
that power on the part of the Commission is not absolute and final, but 
Is subject to review by the courts; that the railroads have full pro- 
lection through the courts for any wrongful act which the Commission 
May do to them in the establishment or the substitution of a new rate 
(or the rat« which the railroad had already fixed. These being the 
powers sought to be conferred upon the Commission by the bill, in your 
lodgment^ IS this article of the Constitution to which we have Ijoth 
referred applicable, even admitting that your contention is correct as 
to the limitation of the powers of Congress! 

Mr. Davenport, In response to your several questions, Mr, Sen- 
ator, you open up the subject just as 1 intended briefly to discuss it 
ifter reading over the minutes of uiy ragged talk yesterdaj'. 

Senator Foster. But, before proceeding with your statement, 1 
iflderstand that you do not deny the power of Congress to confer the 
tte-making power, or whatever it may be termed in this hill, upon 
ie commission, but that the commission, like Congress, in the exercise 
if that power is limited by Constitutional restrictions. 
Mr. DAVKNPoitT. That Is as I understand it. 

Senator Foraker. Do you or not question the power of Congress to 
lelegate the rate-making power? 
Mr. Davenport. Senator Foraker, you know tliat this matter has 
ifien impliedly decided by the Supreme Court of tlie United States. 
several cases they have said, strange as it may seem to some, that 
3e power to fix rates may be delegated by Congress to a commission. 
■s we take our law upon these matters from the Supreme Court, I 
lust say that, as a lawyer. I am compelled to acknowledge the propo- 
tion, thoi^h if 1 were a Senator my view of it might be diffieve'c*.. 
iSfeoktor Forakbb. 1 asked the question in ovAeir Vo ^at'Ocia \iRiQ!^d. , 



190 DUTIES AND POWKRS OF INTERSTATE COMMERCE COMMISSION. 

of your own view on that subject. I undoivtood you yesterday to 
assume that Conjrross had the rij^ht to deleffate the rate-making power 
to the coniniission, hut that when delegated to the coinniisHion it was 
to be exercised l)y it sul>jeet to the same limitations as would apply to 
Congress if Congress were directly to midertako the exercise oi that 
power. 

Mr. Davknpokt. Yes; I assumed, for the puipose of discussion, 
that Congress had the power to deli^gate the regulation of railroad 
rates to tne Interstate Commerce Conmiission, and I proceeded in my 
remarks upon that assumption. 

That matter has crept in a peculiar way into the jurisprudence of the 
United States. You rememlier the Granger legislation, which be^n, 
1 think, in 1872 or 1878 and culminated about December, 1876, in a 
decision by the Supreme Court of the United States (in the case of 
Munn f\ Illinois) that a State legislature had the power to fix the maxi- 
mum charges on warehouses the same as it had as to common carriers; 
but in searching around for the ground on which to place it the Supreme 
Court placed it upon the ground of the police power of the State. 
They referred to the fact that in the reign of William and Mary, in 
1688, Parliament had enacted a law fixing the maximum charges for 
persons engaged as conmion carriers, and they referred also to a case 
m the District of Columbia where Congress early fixed the maximum 
charges for hack drivers and for wharfingers. Of course Congress 
has tne police power here in the District of Columbia, and in the sev- 
eral States the State has the power; but it had not been generally 
supposed that Congress possessed the police power. 

Notwithstanding that decision, you will notice as you run along 
down through the decisions, that there has gradually crept into the 
language of judges delivering the opinions of the Supreme Court an 
assumption, a statement that Congress, by virtue of the power to r^- 
ulate interstate commerce, has the power to create a commission to 
prescribe rates to be charged by common carriers engaged in interstate 
business, just as though the power to regulate commerce had such ex- 
tent as a State has, in the exercise of its police power, to determine 
those matters of commerce wholly within the State. 

So that, if it were a new question and worth while to discuss what 
the Supreme Court would hereafter hold upon suoh questions, there 
might be room for very serious argument. 

In our church we follow the decrees of the highest authority. In 
my section of the country we find we have to be governed by ttie de- 
cisions of the Supreme Court of the United States when we come to 
discuss questions of the meaning of the Constitution and the extent of 
the powers of Congress. 

Now, turning to the subjects suggested by the inquiries of the Sena- 
tor from Louisiana 

Senator Foraker. Before you leave that, I wish to remind you that 
you have not j^et touched upon those decisions or those remarks or 
statements of the judges to be found in the opinions of the Supreme 
Court to the effect that this power, which it must be conceded Congress 
can exercise, ma}'^ be delegated by Congress to a commission. The 
question is not whether Congress can exercise that power, because 
tnat has been thoroughly established. The Constitution gives it, and 
the Supreme Court has so decided again and again. But the point to 
which 1 directed your attention in my inquiry you have not yet tou(^ed 
upon. 
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Mr. Daveni-oht, 1 ti8suiiH> — 

Senator FosTKH. I uiiderstiinci limt Mr. I>tni-ti[HirtiUiBHTiK'MlhatCori- 
gress tran deletpitr this pnwiT hi llir i.'oniiiii-^siiin. 

Mr. DavknI'okt. Yi'?: I nt-pniiii' llint, bn-mis.', llioiigli I httVi- nol now 
Bt hand the authoriticH. I think you will tiiid in the ItingHHgc of theso 
deciuioiiR that wbieli m Untamount to uii «x[)reHa declarittioii ibat Con- 
gres.s nifty deWj^te that power. 

Senator Doluvek. But it i« a k-friNlative powL-r wbeo exercised by 
the i-oiiunisFjion as much tis whi'ii ixerriscd hy ('otigrotsHf 

Mr. Daveni'obt. I undrTstund it to he such. 

Senator DotJJVKR. Now-anothiTiiimstion HrWs, .mi^),^tfid hv what 
Senator Fo»t*>r has juat a.iiked you; that is, whether or not the jutliciary 
can inturfere with what the U-yiHlativo dopartmcmt does, except oidy 
when the legiwlative department does that which is in effect coniis- 
CEitory . 

Mr. Davknport. In n'gaiti to that wiibject. Senator, if I have an 
opportunitv I dhould like to talk to the roimnittee. The word confis- 
catory, as 1 understand it, is used in the decisions of the Supreme 
'Court of the United States as eipiivalent to oppressive. It iici-d not 
fee absolutoly conlisctitorv, 'i'hc position was tnkcn hy the Supreme 
<Jourt in Munn i: Illinois., in wiii.li llic court said liiiit the legislature 
Jiav'ing; acted, so far us Ihi- cmo'ls jin- rom-cnn-d the remedy of the 
people is at the irolls. But that hus loiij;- sini-c ht'cji craw led awav from 
by Hie cuiiPts. and it has come to pass, as I shall show you sfiortly, 
toat the courts have practically held that anything that deprives a man 
of a fair return for his property is taking property without due proc- 
ess of law. 

But now to come to these very matters involved in the inquiries of 
Senator Foster: The exercise of the richt to tix rates, enjoyed and 
possessed hy railroad coinpanie.s trngageu in interstate commerce, i.san 
entirely vofuntary thing so long as they act within the provisions of 
the law, so long as as they do not violate any law, Wnen, in 1887, 
CoDgreRA passed the interstate commerce act and undertook to regulate 
interuttite commerce, tliat act extended only so far as to say that there 
should be no undue preference extended- As lone as that law standi 
on the statute Ixioks the i-ailroad companies, -so long as they do not 
exercise any undue preference — which the courts a&ve interpreted, 
you know, to be treating dilferent persons similarly situated diller- 
«rently~are entirely within their rights, and the eomntitutional pro- 
vision has no bearing. The Constitution does not prevent Senator 
Foraker, myself, or anyone else from extending privileges to people 
in one port which eive them advantages over those of another. But 
when Congress undertakes to lay down the law in regaid to rates, then 
it is an exercise by Congress of the power to regulate commerce, and 
the provision that no preference shall be given to the ports of one 
State over those of anotuer by any regulation of commerce or revenue, 
IB inherent in the power that Congress exercises, and is as much a 
limitation, a** I said vcsterday, upon the exercise oE that power as is 
the limibition as to Jirect taxation upon the exercise of the right to 
lay taxes. 

Senator Dolliver. Is not that a limitation also upon the right of 
the railroads to do the same thing? 

Mr. Davenport. Oh. no. The railroads are not regulating com- 
merce; they are carrying on commerce; they are exercisio?; ttv* tv^tA, 
eopmoo carrier to charge what ltp\easea, w\va.te\6x v* 'yn;*.*.!' 
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rcjisonabie as Fx^tween it and the siiipp>er8. There is nothing done by 
the nirrioFH or anyone that i8 a regulation of commerce. 

Senator Fokakkr. That limitation comes into operation onl^' when 
Congress undertaken to exercise thin power to regulate commerce? 

Air. Daveni*ort. Yes; either direotly or indirectly. 

Senator Foster. You do not think, then, that Congress can give its 
creature greuter powers than Congress itself has? 

Mr. Davenport. I was considering it broadly. Congress can char- 
ter a corporation and authorize it to carrj- passengers and freight for 
hire, but when that creature thus called mto existence proceeds ta 
exercise its power it is in no sense regulating commerce, within the 
meaning of the Constitution. The regulation of commerce is some- 
thing done by legislative act. 

Let us follow that a little farther. Why was that clause put in the 
Constitution ( We know its history very well. It is matter of record 
in Madison's Debates and the records of the Constitutional Convention 
of 1787, and it is also discussed, I think, in several papers in the Fed- 
ei'alist. This was the reason: Those gentlemen had empire in their 
minds. They looked ahead. You who are fresh from discussing it in 
the Senate will remember that when the convention was in session the 
Northwestern Territory had alreadj" been blocked out for the creation of 
live States, and there were arningements in progress for the ci'eation of 
other States in the countrv west of the AUeghenies or the Blue Ridge- 
Kentucky, Tennessee, Mississippi, and Alabama; and in deliberating 
upon this matter j^ou will remember that Rhode Island, having the 
port of Newport, was practically the doorway for all commerce that 
came into New England. Connecticut, and Massachusetts in a measure, 
suffered extremely from the bad treatment accorded them, and they felt 
that the}' experienced wrong in Rhode Island sitting there and levying 
tariffs and imposing all sorte of burdens upon the inhabitants of Con- 
necticut and Massachusetts; and 3^ou will remember that it was out of 
those difficulties that the movement really sprang which led to the first 
convention at Annapolis, where onl v a few delegates from a few States 
attended, and which soon adjourned after recommending the Congress 
of the Confederation to call a general convention. 

W^hen that general convention met in Philadelphia in May, 1787, 
with all this matter before them regarding this great country to the 
westward, and knowing from the history of the past that it was likely 
to be greatly developed, and knowing that thev had had trouble at 
New Orleans — as you remember, Mr. Senator — from the fact that the 
Spanish at that time were in possession of the mouth of the Missis- 
sippi, they put into the Constitution this prohibition, that no regula- 
tion of commerce of any kind should give a preference to the ports of 
one State over those of another. They recognized the fact that then 
were to be inland States; they recognized the fact that great States 
were to be created in the West, and consequently those words were put 
in there with full comprehension of the fact that the commerce of one 
State passing from the interior to a port might be subjected to onerous 
restrictions by the intervening States; and they recognized Uie fact 
that inducements might be thrown out by acts of Congress for people 
to come to the port of one State rather than to the port of another 
State. So they cut it up by the roots absolutely bv providing in 
express terms that no preference should be given to the ports of one 
State over those of another. 



XitD -TOirrRs nr tNTntsTATr coMsnmrrc rfiMMrwstorr. 133 

Senator Foster, In regard t« whati 

Ml". DAVENroKT. " By any regulatioriofi'oiiini«rce or revenue;" and 
further — 

Xor sliall veHBelB iKiiiini lo i.r (roiii i.iit- MhU- Ijc ul)li((e<i to eiiWr. t'lear, or pay ' 
(tuCiee ill nnolher. 

Although we chii not t)olievi', we can not suppose, that tliey could 
liavc foreseen what has now cwni* to jHtss— thr> wonrlei-ful iiriprovc- 
nieiit in the moans of tranrtpoiUtion that haa sprung up in recent 
tirnos — there is Honie rea>on to think that they did foresee a good deal 
of that. Thev recognizfil tlie fuel llmt CongiTss miglit pt^rhaps do the 
very thing which, nnlens this iDii-tiliiUonal jirovisioiidoesappiv, may 
vreatp the greatest of i-vils. I-'ur if thai limitation doe.snor applv, and 
the Congress of the United Stat'"- should i-rmt*' sut-h a tribunal as \h 
proposed, and clothed with these jxiwiM-r^, -ee what you do. Yau put 
absohitely in the hand-; ci' a tribunal, composed of five or seven men, 
the power to creaie and to destroy not only cities and towns, but 
great secri.ms uf tin* .iinnlry. by the very f«el, under the autliority to 
i-egiihite iiitiTst;it.' riinnnerfe, o'f giving privileges in favor of one sec- 
tion over thosf of anuther. 

Nor do you escape from Ihat by giving tlie courts the jKiwer to 
review. 1 liave dehhemted somewhat upon this subject. I have tallied 
iHocnewhat with somid Tuen. I know il is a new subject broached in the 
discufluions before this body. ' But I am i-mifidcnl. that Mmn or late the 
uitimato •judicial tribunal will decide that whiilsucvcr i>invcTin the way 
of regulating rates is exercised by the l 'nnimissinn, or shall hereafter 
he exercised by Congress directly, if subjei't to that liniitjitimi. 

There is another Inanch of the iufjuiry that 1 understood the honor- 
alilc Seuator to make. 

Senator FosTEii, Following your argnment logically, the milroad 
commisKioii, then, as between ports of tne country, would necessarily 
be eompelletl to adopt a UTuform basis of charges^ 

Mr, Davkni-ort. 1 can not think of any other way by which it I'an 
J[»e done. 

The t'liAiKMAN. Let me .-cc if I hniccnrrccth apprehended vour 
vontentinn. If Congress ciin deic^alc tin- jx.wcr In tlu- Commission, 
the Commission is rest mined by I In' I 'nii-litiil imi ju-l ;i-; Congress is. 
Hnd can not make these ditlcrcntial.-ii> Ix'twccn purts in ililTerent Slates, 
because they would bo violating this very clause of the Coiistitutior] ( 

Mr. Oav'kniijrt. That is it. 

The Chairman. They could not do it. 

Mr. Havksfort. TIicv could noi do i(. 

The CiiaikMa\. As Congress could not do il. so Ihe Clomiiiission 
could not. 

Mr. DAvr.spoRT, Ves. sir. 

Senator Fostkk, II"1 undcr^taiid. Mr. Davenport, this would involve 
Buch a radical chiitigc of riilrs i„,n c.-^tabliiihed that it would bring 
about a violent disturiiiincc iil' tmsiness conditions to such an extent 
that it would atfoct the values i,f n|| [■uilvimd securities and properties. 

Mr, OiVKNi-ORT. Ves, sir. 

Thp Chairman. Would it not laiild up some ports in preference t*' 
others! 

Mr. Daveni*okt. Some having great prosperity now would decline, 
and others that have it not would grow. Nobody could tell what tJie. 
final result would he. 



194 DUTIES AND POWKRH OF INTERSTATE COMMERCE COMMISSION. 

Senator Fokakek. I want to a.sk a question right there. Mr. Daven- 
port states a conchinion when he says it would disturb but^iness condi- 
tions, and that it would have this, that, and the other disastrous effect. 
Take a practical illustration, Mr. Davenport, and give us your view 
with respect to it. As I understand, the distance from New York to 
Chicago is not the same as from Philadelphia to Chicago, there being 
some 90 miles difference. 

Mr. Davenport. I catch your point. Senator, and I will illustrate. 

Senater Fokakek. What is the differential, if any, in freight rates 
l)etweeen Chicago or St. Ijouis, or any other place you see fit to take, 
and those two cities? 

Mr. Daveni»C)kt. Boston is nearer to Chicago than Newport News, 
Va., Init the rate per hundredweight or per bushel, or however meas- 
ured, is, we will say, a cent and a half less from (>hicago to Newport 
News than it is from Chicago to Boston, although the distance is 
shorter. That difference per hundredweight is called a differential, 
which in railway language, as I understand it, is an allowance made 
to a railroad for scmie disability. But, practically, when you come 
to consider it, that differential is made for the puipose of encouraging 
commerce in one port which otherwise would not have it. For 
instance, you know tlie Government of the United States has for years 
expended enormous sums for the improvement of harbors all along 
the coast. New Yoi'k, by reason of its i>eculiar advantages, had as far 
back as 1882, I think, some So per cent of the import trade of the 
country and some &2 per cent of the export trade. 

When the railroads were under the* management or supervision of a 
commissioner, Mr. Frinck, they deci()ed that it would be better for 
the railroads, and l)etter for the country generally, if the railroads 
would extend a privilege of this kind to Newport News and Baltimore 
and make them equal, giving a cent and a half less to those points than 
to Boston and New York, and a cent to the advantage of Philadelphia. 
You gentlemen know that a ship does not come to a harbor with its 
cargo to unload unless thiMC is some expectation that it will get a 
return cargo. Take the port of New Orleans; take Galveston, Tex.; 
take Philadelphia; take Baltimore, particularly; the idea was to bring 
the freight from the West to those points for export, and the vessel 
that came there loaded would deposit its cargo, take on another caiw 
and go on, and the railroads would hav(* the l.er.efit of carrying it back 
into the countrv. Just as down in the southwestern countrv to-dav. 
You know the rate on grain from Lincoln. Nehr., to Galveston is away 
down, so that all grain goes to Galveston. What is the reason of that? 
You gentlemen from the South, especially, know that your Southern 
ports — and properl}^ too, from a broad-minded point of view — have 
been the subjects of nourishment, not only by Congress, but by these 
carriers. But the special reason for that is this, that in vour country 
there is that great lumber supply which has to be ))rouglit north, and 
the railroads might have to haul their cars down there empty and then 
haul them back, and consequently a much heavier freight cnarge would 
have to be paid for bringing the lumber north. So the railroads say: 
" We can aflford to carry the freight cheaply going that way in order 
that we may be able to receive, handle, and get pa}^ for the freight 
coming this way." 

You can take the whole country over, and every locality, small and 
great, is in a greater or less degree subject to the influences that I 
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have illustrated here. And this is most vital to particular sections of 
the country, my own New England and the southern ports. 

Senator Foraker. If the differential were discontinued, Boston 
would get the benefit of it as against Newport News and Baltimore? 

Mr. Davenport. On that particular class. 

The Chairman. Can you state the differential as between Boston. 
New York, and Philadelphia, and Newport News^ 

Mr. Davenport. Only on grain. 

The Chairman. Take the grain rate. 

Mr. Davenport. It is a cent and a half in favor of Newport News 
and Baltimore, and a cent in favor of Philadelphia, as against New 
York and Boston. 

Senator Newlands. Do vou sav that Boston is nearer to Chicago 
than Philadelphia or Baltimore^ 

Mr. Davenport. Oh, no. If you have followed the testimony 
given at the hearings before the Interstate Commerce Commission 
recently you will see that the representatives of Philadelphia made 
the claim that there is no differential in her favor, because they did 
not admit that it was a differential. 

Senator Newlands. It is a shorter distance. 

Mr. Davenport. It mav be a shorter distance bv one route, but 
when you bring the grain down from the Lakes and across that way, 
the contention is that it is a differential. 

Senator Foster. Here is what I wish to sfet from vou: Do 1 under- 
stand you to contend that if this power were conferred upon the Com- 
mission, in the exercise of that power the Commission would be bound 
to change these rates established by the railroads^ 

Mr. Davenport. Absolutely, and I Avill show you how. 

Senator Foster. And that they arc bound to do away with these 
differentials? 

Mr. Davenport. Absolutely, and I will show you how. 

Senator Foster. I can not agree with you about that 

Mr. Davenport. I will explain to the Senator. 

Senator Foster. Because, if you be correct in that, then this Com- 
mission will be bound to establish an entirelv new svstem of rates over 
the whole country upon some uniform basis. 

Mr. Davenport. Let me show you how it will come about. Within 
twent^^-four hours after the law becomes operative what will happen? 
A shipper in Boston will apply to the Interstate Commerce Commis- 
sion and ask them to adjust tlie rates as between Boston and Newport 
News, we will say. The matter is brought at once to the attention o* 
the Commission, and they ask. What is the ground of this^ The 
answer will be that that rate should be the same per hundredweight or 
per mile. The Commission sa3^s. If that is true that affects every mil- 
road and every rate in the United States. What are we going to do? 

Senator Foster. But, Mr. Davenport, the Commission is bound to 
act under the law. 

Mr. Davenport. It is going to act under the law. 

Senator Foster. The law makes no such provision as that. 

Mr. Davenport. I beg your pardon, but it does. 

Senator Foster. Then every railroad in the United States is violat- 
ing the law. The Commission must act under the aws on the statute 
books for regulating interstate commerce. 
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Mr. Davenport. The Interstate Coinmerce Commission has no power 
now to regulate mtes. 

Senator Foster. I mean, if this power were conferred upon the 
Commission. 

Mr. Davenport. The minute> you confer that power upon the Com- 
mission you give them authority to exercise it. Let me show you what 
will happen and how: Take Judge Cowan's case — history is philosophy 
teaching l)v examples. You can not have a better case, as pi*aetical 
men, to study than that very cattle case, where thej' filed a complaint 
against sixty milroads. But what will the Commission do'^ They will 
give notice to everyl)ody that this contention is made; that they are 
going to determine whether these rates are reasonable as betw^een 
Boston and Newport News; that in determiiung that they must cease 
discriminating between points, as is the result of these differentials. 

The Chairman. Or make no pn^ference. 

Mr. Davenport. Or make no preference. 

The Chairman. The railroads ao it now? 

Mr. Daa ENi»ORT. But that is not any regulation of commerce. 

The Chairman. Of course not. 

Mr. Davenport. That is not a regulation of commerce any more 
than a deal betw^eon the Senator and myself is. 1 am now speaking of 
the law makhig power. There is no doubt that our fathers wanted to 
have all commerce as free as possil)le. But there is the power. Now, 
what will happen i You are practical men. If the thing can be done, 
an ingenious man ought to be a})le to show how. The Commission 
will make a decision one way or the other on that subject. That case, 
if there are not too many holes in the skimmer as it has been rigged 
up in the Esch-Townsend bill, we will 8a3', goes to the court of trans- 
portation. The}" pass upon it, and the}" say you decided wrongly if 
you decided that you could discriminate, and that you decided rightly 
if you decided that you could not discriminate. 1 he case then goes to 
th(*. Supreme Court of the United States. I do not intend to repeat 
what 1 have said, but I have confidence in American jurists, and I 
believe that the Supreme Court of the United States will say that the 
Commission is bound, in legislating for the railroads of this country, 
to do just as Congress would do in legislating for the country, and 
that if Congress should attempt by direct act to give a differential in 
favor of one port over the other it would be void. 

That decision having been made, then what happens? The Supreme 
Court having decided that the power conferred upon the Commission I 
has to be exercised in accordance with that limitation, the Commission | 
then upon application is bound to go ahead, and if there be differential 
rates ciiange them. Where you have seven members, 1 believe you 
would want 7,000 members of this Commission if you ever attempted 
to do it. What w ill happen then i They will have to adopt the prin- 
ciple 1 spoke of as the only one my poor inventive faculties could sug- 
gest, ])v saying the rate shall be so much per ton per mile for every 
railroad, rich or poor; four-track, three-track, two-track, one-track; 
crooked road or straight road, that wherever it goes, for hauling a ton 
a mile everv road shall receive a certain rate. 



But then. Senators, they will go right squarely upon the other rock. 
Avoiding Scylla, they will have plunged upon Chaiybdis, because 
they have another constitutional limitation upon the exercise of their 
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power, viz, Umt thoy must not i-onfiscatc: tho exorcise of such a power 
upon a ]>artk'iiliir milt'oacl. in the way I hnve iKiiiiti'd out. would he 
confisealury, antl the road could not earn a fair return upon it-* invest- 
ment. 

The. more 1 think about it the more ifratefid I atn to the fminders 
of our liovoniiuent and the frani.T> nf our tVinstilutirpn fi>r their 
solicitude tti protect and pn'M-rvc jiriMili- piopi-rry finni Niiuliution. 
for the.se several constitnUoniil pnivisiiui.- render it pnnlirnlly inipoH- 
ftihle for Contfress diroetly or inclireetly lu piU in fdiuc any -rhcdufo of 
rates which sTiall l>e operative uuiixitr jiII ihe I'liih'oads. 

But passing those interesting sul>jeets. thci'e are still more interesting 
one.-4 that lie hoforo us. When the eonuiiittee went into executive ses- 
sion yesterday 1 was aixiut to tal^e up this other aspoet of the matter. 
You all listened to Judge Cowan with a great deal or interest, and I did 
»o witli extreme interest, for .Indge Cowan is u verv able man. and he 
has had a great deal of practical e.\]H>rienee in trynig these questions 
la'fore the Interstate Ojmmerce Conimissi.iii. 1 wanted to a-^lc him a 
few questions, hut the rules of tlK^-cutuniillee ornperl^ did not permit 
tfuch a course of procedure. He enunienited befure you the enor- 
mous difficulties to he found III e.stablishing and proving what was a 
jeasonable rate. The queation was whether *10(i per car load from 
Fort Worth to Kansas City was too inuch or not. 

Senator DolHver made the remark. " It seenw to me that a year's 
trial and ■Jll.MOii pages nf testimony are an extraordinary thing in 
finding out wheiher Hint i- tun great a charge for a carload of cattle 
from P'ort Wurlh in K;ii(>:l-. City." That wa» a very natural comment. 
Had Senator Dullh cr luid 1 been in conli'oversy over a cpiealhm of a 
particular excesaivc charge by a carrier before a jury or the court, as 
the case may t>e, we would ea.--ily settle that eaae within a week. 
Why? Because entirely diH'ercnt principles are involved in the deter- 
inination of the question of whether ttr not a common carrier has 
charged a shipper an unreasonable amount, and in the question of 
whether or not the power of Congress is being exercised in a manner 
which ia conlistmttiry of property. In a t^ae in suit no one would ever 
think of going into the questions of the value of the property, the 
amount of operating expenses. grot« revenues, and the value of their 
stocks, and all that. If we attempted to go into those things we would 
be ruled ont in a minute by the court. The court would ask, ""What 
ftre the iisual charges undci' those circumstances? What is the char- 
icter of the service ( " And the court would quicklv get at the result. 
And we would Jiave a very slim show, 1 think, in going to an appellate 
!oiirt upon error if either of us had ottered such evidence as that and 
t was excluded. 

Now. I want you to remember that -ludge Cowan, in telling you 
lis difficulties, overlooked entirely the main ditlieulty. He was lost in 
;he foothills of dithcultios when there was a great mountain of difficulty 
yiiig before hull. That was this, as 1 was reading you from the decision 
)f the Supreme Court of the United States yesterday: In determining 
what i.s a reasonable rate in interstate commerce you must consider it 
solely with reference to the interstate' commerce. You have been, or 
you will be. or you ought to be, booibarded by and by witii statistics 
IB to what the charges are, the course of rales, etc. Vou will he told, 
indoiibtedly, that the mtes— that is, the return of revenue to the roads 
ser ton per mile— are very low. But that does not begin to tell you 



19S DUTIKS AND POWERS Of INTEESTATE COMMERCE COMMIS3I0H> 

the whole story, because all those tigures include the returns from both 
the local business and the through business, and tlie same is true in 
regard to passengers. You know, ten men travel in a Stute to every i 
one man who travels through. The relative amounts of passenger 
earnings, fur instance, in doRiestic business and in interstate businesi^ 
are not equally divided by any means; but when you get to freight 
business it is asserted that 75 piT cent is interstate business. 

But this is the point: How will our learned Commissioo proceed 
when tlu'v sit down to solve the knotty problem? Remember, it is i 
ditiicult cnnuKh under the State laws. In that ca.se of Smyth i: Ames | 
(Itili l". S.) thf Supivific (.'uiirt said that you must look only to the 
jii'iipiTty th;it i> (lr\ i>li'(l Id locul busini'ss; you must look only to the I 
amount of luciil bu^illL'bs, the expense of conducting the local busine^; 
you must shut out of view entirely the road as a whole, shut out of I 
view the property of the road as a whole, the value of its stocks and 
bonds as a whole; you must in some way separate these matters ao 
that you can determine it upon what is strictly local; and they over- 
ruled thi' contention of Mr. Bryan and his associate counsel on tliat 
subject. 

As a practical thine, take a railroad starting at New Orleans and 
running northward through Ixiuisiana, Mississippi, Tennessee, Ken- 
tucky, and Illinois to Chicago. Very likely Judge Cowan would be 
on the coniniissinn. and none is abler, 1 take it, tFan he to carry out 
his ideas. Wh.nr \< h- 'jving to do with this proposition of separating 
the two cl;i--' ■■'■ ' -; -- and determining what shall be done wilL 
the intersli'i. , > iiolly separated and distinguished from the 

domestic ni' h- ,;; '.n-irM'--; 

Senator I'ostki!. Will you allow me'i 

Mr. Davv:si'OKT. Cei-Uiinly. 

Senatoi' Kilstkei. As a matter of fact, did not the Commission exer- 
cise this puwi'r for ten years, and did it not deal with all these suhjei'ts 
and all their intricacies^ 

Mr. 1Iav?;nvo1!T. Not at all. That is one of the eiTors that I shall 
hcrcaftor -])vnk "f as propagated by Jlr. Biicon. 

Si I :i! I'l -in;, \(j; I do not think you aic exactly fair in referririf; 
{'• M ■;' ill that coiiiiectiori. because I think some of the 

hv -r the House ruude that same statement. 

^<' ^1 ■■! 1 '■ ■■ I ; \ [:i:. So did till' Iiitei'state Cuinmerce Commission. 

Siii;iiur ;'o-Ti.i;. 1 have a report from ^Ir. Shannon In which that 
■^iuui' -lateiiieiit i'^ made. 

Ml-. I.1a\ KMiKiT. I will state to you that when the Interstate Com- 
merce Coiijiiii— i<iii was organized. Judge Cooley, Mr. Schoonmaker. 
iuni Ml'. \\*;ilter wei'e <.'oniiiiissinriers. and the question came up early 
whelher or not ilie (.'niiiiiii'^sinu liiui that power, and they decided and 
deriiiicd Unit ihey had tu.l ihut power. 

Seii;itoi- I»nLLivi:i;. Kxiirtly wliiit power ai'e you referring to 

Mr. \)\\ KM'iiin. The puwi'i- lo ti.\ what they think is a reaso 
rate, in pliK^nfan iiiireiisMiiiil.le rate. 

Seiiiitor Dni.i.n i:n. Did the\' ever change that opudon? 

Mr. I)avksi-oi!t. Did they; 

Senator Dollivkk. Yes, 

ilr. DaVkM'ujit. They did not. but in course of time those great 
men jia^sed away and others took their places. 
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Senator Uoluvkk, In the lii-it \ oliinie of lhi> rfjxn-lis of thp C-iiiii- 
Uiission I find a decisinn, hv .hidgc Cooley liinwuir, ri'clas'.ifving the 
[nmtiTial out of wliic-h wagon bulis wc.iv iuadc. tiikin^ that luuteriuj 
from the class nf inmuifntauii'd [iiirts of wajrmiN and putting it in ibe 
«lans of lumlier, and dcclnring iind oxercining that exact power to 
determine rates. 

Mr. Daveni-ort. In what respect— to say what it ought to Uei 

Senator Dollivkr. To jjay wliat it waj^. and to inakf an order. 

Mr. Davexport. Than wliat happcuod? 
1 Senator Dolijvkh. The railroads (jbeyed the order in that case. 
I Mr. I)AVKNPOitT. Of course we know that in WO per cent of the 
teases hefoif tlie Commission whatever orders were- issued were acqui- 
esced in. 

Senator Dollivkr. I have gone through 4il of these cases in which 
the (!omniission appeared to Iw exercising tht.s power to determine 
what rate» tshould he. 

Mr. Davbnpokt. 1 underritand that. The honorable Senator asked 
liie if it wan not a fact that they posseswed tliat [Kjwer. 

Senator Fostkh. No; that tney exercised that power until the 
Supreme Court declared that they did not have that power. 

Mr. Davenpokt. Let me answer that comprehensively and briefly 
hv saying that while undouhtedly fijKiradic mKtani;eM may lie found 
where orders were made which apparently assumed that the C<»mmis- 
«ion had that power, yet they never ondertook to exercide that power 
until after tho.-ie men paused away, and there ca.me that comprehensive 
la.'ie which grew out of tlie iiuc-iiuti of maximum nite«. 

The Chaihwas. That wa.-> in IhilT. 

Mr. RaveM'ort. That Inigan along in ISils or 1894. and in IKllTtlie 
jJiipreme Court of the Cnited States declared that the Connnission did 
jiot have that power, that it never hud that power, and thoy quote the 
opinions of the learned Oimmissioners theni.selves in confirmation of 
Meir doctrine. 

Senator Dolliveu. I douht very nnich whether what they quote 
confirms that much of it. Imt I do know timt among the tirst deei8ion.s 
bf the court wa# an order. I think by Commissioner Bragg, finding 
the i"Bte on wheat (which was iKI cents. I think) from Walla Walla to 
Portland to be unreasonable and directing that it should be practically 
Cut in two. which onler was put into elTect and which order the rail- 
toadH olwyed. 

. The CiiAiBMAN. In one case I remember the rate was 40 cents, and 
there wan a differential on lumber between some point in Tennessee 
jind some point in Virginia, and the Commission found that the exist 
itie rates and pmctices were unreasonable. 

' Mr. Davenport. I want to read what the Commissioners said in 
the early days. Commissioner Walker, in the first Interstate Com- 
merce Comraission report, page 19, used this language as to the sug- 
sention that they could construe, interpret, and apply tlie law by pre- 
liminary judgment, that: 

reflection will bIjow (hat no such ti'iljunal could he [intperly erecteii. 

has not taken the management of the railroiids out of the hands of the 
companies. IthaaeimplvefltablisUed certain general principtes under which 
X commerce must he conducted. 
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Commissioner Cooley said this (p. 280, tirst Interstate (Commerce 
Koport) speaking in regard to the long and short haul provision: 

It (the CoinmiHsion) would, in effect, be required to act as rate-makers for all the 
roads, and compelleii to adjust the tariffs so an to meet the exigenciee of bosinesB, 
while at the same time endeavoring to protect relative rights and equities of rival 
carriers and rival localities. This in any considerable state would be an enormous 
task. In a country so large as ours, and' with so vast a mileage of roads, it would be 
superhuman. A construction of the statute which should require its performance 
would render the due administration of the law altogether impracticable; and that 
fact tends strongly to show that such a construction could not nave been intended. 
* * * No tribunal is emi)owered to judge for it until after the carrier has acted, 
and then only for the purpose of determining whether its action constitutes a viola- 
tion of law. 

And in the same report, page 357, Commissioner Schoonmaker said: 

Its power in respect to rates is to determine whether those which the roads impose 
arc for anv reason in conflict with the statute. 

Now, what is the use of poor wandering lawyers like m3'self con- 
sidering whether or not the Commission had that power conferred upon 
it by act of Congress, when the great tribimal w^hose business it is to 
settle those matters, which everybod}^ I take it, even Members of 
Congress and Senators in a large majority, follows, have said expressly 
that the very language employed in the act precludes the supposition 
that they had that power, and, further, as tney express it, tne public 
and legislative history of the act shows that it was not intended to 
confer that power upon it, and quote the very words of the Commis- 
sioners to the same etfect. Juclge Reagan himself expressl}'^ stated, 
when it was before Congress, that he had the utmost difficulty in tell- 
ng his friends that it did not confer any such power. 

Senator Dollivek. You will not understand me as claiming that 
it did? 

Mr. Davkni»ort. Not at all. 

Senator Dolliver. I think the decision of the Supreme Court upon 
the act of 1887, in the maximum rate case, was sound; but I am talk- 
ing now about the practical operation of it. 

Senator Newlands. Do you say that as a matter of fact the Com- 
mission exercised this power? 

Senator Dolliver. They did, and with the consent of the railroads 
themselves, until the Commission undertook the duty of settling the 
commercial relations of a whole region of country. i 

The Chairman. There was opposition to it all along. i 

Senator Newlands. Let me ask you, Senator Dolliver, in those I 
cases where the Commission lirst declared a rate to l^e unreasonable, : 
and then declared what was reasonable, was their action simply per- 
suasive with the railroads, or did the Commission seek to enforce that 
as an order i 

Senator Dolliver. They so ordered. 

Mr. Davenport. The law provides that they shall make an order. 

Senator Dolliver. They ordered that the existing rates should 
cease as being unreasonable 'i \ 

Senator Foraker. In some instances they so declared, and in others I 
not. 

Senator Newlands. What was the form of the order? 

Senator Foster. The}^ simply found that a particular rate was 
unreasonable, and they condemned the wrong, as they called it, with- 
out the power to apply an}^ remedy. 
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■ATS eosntn^s coxuBsioir. sui 

Sentitor New(.am»». Da tliey wuggi-st in their doi^^i^iiin what ii reason- 

rble rate i« i 
Senator Foster. Sonietiiiips tlii>_v do. and the milmad:^ adopt it, 
and suiiietlnie!^ tlioy do not. 

Mr, Davknport. Of coiirsp. thp <{iiestioii hi-fure iis '•» not wbethei- 
tlK-y hare the pitwer now or ovi'i' had it. hut whether voii will confer 
it upon tlipm. When thi? question ot-curred to the Senator I was oall- 
ijiug the attention of the couiinittee to wliut wa> jroinfr to take place 
when thiM august body met to pam uiKin the question of reafonablenefis 
■ or uh reasonable nesN. 

j The Chairman. Mr. Davenport, I fear I shall have to interrupt >ou, 
ia« it is now ten minutes to 12 o'clock. 

( Mr. Daveni-ort. There are so many iutere-tiii;,' questions of vital 
|i consequence to everytwdy — this is so mniutiitioi- ;i -ulijeet —that I do 
Ijwant to have an opportunity to l>e heard bcfon- thi- L'lnintiittee upon 
many of these que»tionH. We have not yet iifi,'ini \<> tidk. 
' Tfie CiiAiiiMAX. Then you may proceed for ten minutes U)nj;er: you 
lean get that much in. 

Mr. DAVEKRntT. I was goinjj to sav tliat when the Coinmis.sion shall 
BAsemble to jmbs upon this question, liow are they (joing to deal with 
Jthat very difficulty (passing all the other difficulties) in determining 
[what is ii reasonable rate i 

There i« «nother thing to whii'li. iii thi;* connection, I want to call 
the attention of the committee: That the Supivme Court of the United 
ptates has held that, no matter what i-ate vou prescribe to-day, it may 
bwome of no elTeet to-morrow: and. on the other hand, the rate fixed 
ito-day may be unreasonable to-diiy and become reasonable to-morrow 
and operative, as a matter of law. 

F In this connection— because of course thit. will go into the record — 
3 want to call your attention to what the Supreme Court held in that 
Vlebraska eawe. You remember timt the leirislaturc of Nebraska ii-xed 
h schedule of maximum ratios. Senator Millurd will n-iiu'in'ier ii well, 
iThe rates there were confiscatory. The niilrond- iipplicd to -hidge 
pBrewer, and, after healing, he was of thut '>piriion. and issued an 
iujunction against putting them in forci-. but in that injunction he 
tout this clause: Timt ibnsc oliii-iuls wen- pi-iiliibited from putting that 
pcbedule in oix.'ratiun, btil if fbcn-iiftcr cntiflilions arose which would 
gnnke the rates created by the lnw not confi-catory or oppressive, then 
She injunction could be raoditied. In other words, the power of a 
ptate legisUitHre and the power of the Federal Congress to regulate 
mxeu and establish rates is limited at at! times in the opei-ation of this 
Hegislfttion by the facts existing at a particular time, and if at any time 
un its operation it works an injury to the property of the carrier, it 
Ithen ceases to be operative. 

f In Smyth v. Ames {16H C S., n^O) tlie Supreme Court, on appeal, 
[approved of Judge Brewer's course in that vesjject and determined 
Rtnat a schedule of rates established by a commission might be rea- 
sonable when established, and become unreasonable thereafter by 
Lreason of the change of biisincs- conditions, and vice vei-sa, and that 
[it was the duty of the court to apply and modify its process so as to 
[protect the carrier and the public uiider the varying conditions: so 
itfaat the same law was constitutional one day, unccmstitutional another. 
I In other words, under the constitutional guaranties of private 
Iproperty a railroad carrier Is iirotected against the action of laws 
[{■b%t8je madeopenitive in the future, and. tilsio *,«awaV Ww v.^^x^.'w.'e^ 
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of luws valid when {>a8sc(U but which, by reason of change of condi- 
tions, had beconh* oppressive. 

This power to re«^ulate coninieree, of which we hear so much said, 
and which is of enormous sweep and reach and extent, is limited and 
hampered and hedged in so many ways that, as a practical proposition, 
any exercise of it by Congress, directly or through the interposition 
of a commission, is lK>und to be, in very large degree, ineffective. 

Now, 1 want to take up another question connected with this matter. 

Senator Newi^nds. I woidd like to ask you one question: Do you 
intend to address yourself at all to the (|uestion as to what legislation 
can be safely enacted by Congress so as to prevent the natural result 
of the ereat combinations which have l)een organized rec^ently b}^ these 
railroads and systi^ns, namely, an increase of mtesif 

Mr. Davenport. 1 was going to suggest, in view of a remark I 
heard the chairman make in resix)nse to some statement made by Judge 
Cowan, that })y reason of the combinations among railroads competition 
was destroyed, and as a result the mtes were kept up. 

The Chairman. Right there I want to put a question to you 
which I want you to answer at some point: If there is a monopoly 
created by only one milroad reaching one point and a large number of 
other points, or if by consolidation and combination of railroads one 
entire district of country falls under that absolute monopoly, and this 
monopoly makes the rate so high for transportation that the people 
can not do business, can not some power be fo\^nd in Congress to say 
that that rate is too high i but wiiere fair competition can regulate 
the mtes, would it not be better to leave the regulation to the effects 
of competition f You see my points 

Mr. Davenport. I see the point. 

The Chairman. If, for instance, the misin^ of wheat falls into the 
hands of two men, and they advance the price of wheat (which is a 
necessary commodity) beyond the power of the plain people or poor 
people to buy it, then should not the Governraent find some means 
somewhere to correct such an abuse or evil? I do not care for you to 
answer that right now; you may take your own time. 

Mr. Davenport. I want to answer right now. 

The Chairman. Very well. 

Mr. Davenport. Your suggestion the other day to a witness, or the 
statement of the witness, was to the effect that by reason of the com- 
})ination and consolidation of railroad companies competition had 
ceased and rates vvere kept up. Why, Senators, it seems to me.that 
that involves an entire misconception of what it is that has brought 
down rates in this country. There is another form of competition 
which operates to accomplish that result ten times more than that of 
any competition ])etween railroads, and that is the competition between 
localities and shippers. That is what controls. In my country — New 
England — we have a monopol3\ The New York, New Haven and 
Hartford owns ever}' foot of railroad in the country, and the water 
lines, too; and there is the Boston and Albany, as well as the Boston 
and Maine. 

Senator Newlands. But in each of those cases there is a limitation 
upon the earning capacity of the railroad? 

Mr. Davenport. Oh, no. 

Senator Newlands. There is a limitation of 8 per cent on their divi- 
dends. 

Mr. Davenport. I think not. 



Senator Kea>'. In the case of tlie New York, New Haven and Hart- 
ford I think the Uinitution is U' tier rent. 

Mr. Davksivut. I want to cftll atli'ntiou Ui the fnct that in Now 
England we do not have any trouble iit all; there is the smallest num- 
ber of eoniplaintci in New t-tifrliirid eoiiipared with auj otiier section of 
tlie eountrv. It is plaeiility itself in comparison with the Stiite of 
Illinois, where thev have a i'onmiif>ftion that fxercif-e^lhihijowev within 
the Htat*^. What 'is the reasim of that? 1 will ti-ll y-ni the reason. 
You know our great manufacturing cHtaltlinhmt'Lit-T in New Kngland 
can not live by supplving New EugTund alone; we miiMt r<Mich for other 
markets, and the roads also have to get their tmsineas from eustouiers 
along their lines. Consetjuently there is an incesi^ant wti-uggle on the 
part of the ciimmniiifyaTid on the jmrt of the individual shipper to get 
as low a rat* as tht>y iK>ssibly can in order to broaden the market. It 
is by building up that kind of busiuefs tliat the railroad.s are ahli- to 
malce money. 

I dispute altogether the assumption that U involved in the *|Uestion 
of the. tonoratile Senator from West Virginia on lliat subji-ct. I say, 
if all the railroads of the country wjre owned by one man. tiiat same 
struggle would occur, which, b3' the way, the advocates of this kind 
of legislation arc seeking to atifie — the competition between communi- 
ties seeking to grow and extend their operations. That is what has 
I for all these jears been dragging down. I appeal to the honorable 
Senator, who is familiar with (he dates <if these .■on-.ulidationrt. whet'ier 
or not it is not true that before consolid;!!!!!!! iinil -imc consolidation 
of these systems these nites have mil slcmlilv di'iljncd. 1 do not 
iTiean some individual rate that may havi' been fur -ump. particular 
reason advanced, but I am speaking broadly. 

The CuAiitMAN. I admit that is true. But suppose the rates should 
be adianeed Kill per cent, the power to so advance residing in the 
motiopoly or consolidatinn. I admit, as you say. that the tendency has 
been downward. But it is a vi'ry serious affair when the power 
exists to advance rates H») per cent, and I ask. Should not some power 
inteiTene to restrain it i I do not say they have exercised that power, 
but thev might. 

Mr. Davenport, Many of these evils may not conie to pass. 

The ('iiAiRMAN. But you recognize the fact that that is a power 
which the raili'oads may exercise if they so desire, and it might be to 
their interest. 

Mr. Davenport. That is true. 

Senator Fobarkr. I nnderstand your pf»int to be tliat it has been 
this competition l>etween com in unities and shippers i-ather than any 
other inilueiK-<* (hat has o|icr:iled to tiling down mtesf 

Mr. Davkspout, Ccrtninly, 

Senator Furahku. And one of the i-U'ects of this legislation would be 
to destroy that c-omi)etitioni 

Mr. Davenport. Yes, sir. That has been increasing in intensity 
every year, and il has been more intense and more effective since the 
formation of these different consolidations. Take the Oould roads, of 
which Judge Cowan was complaining; take the Southern Railway, or 
all of them- — 

The Chairman. It is now aft*r lii o'clock, and we will have to 
adjourn. 
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Senate Committee ox Interstate Commerce, 

Tifesday^ Feh^vary H^ 1905. 

8TATEMEHT OF DAHIEL DAVENPOKT— Continued. 

The Chairman. Mr. Davenport, jrou have the floor. 
Mr. Davenport. Mr. (chairman, just before the adjournment the 
other dav Senator Newlands asked me: 

Do you intend to address yourself at all to the question as to what legislation can 
be safely enacted ])y Conjfress so as to prevent the natural result of the ereat com- 
l)inations which have been organized recently by these railroads and systems, 
namely, an increase of rates? 

Then the chairman (Senator F^lkins) asked this question: 

If there b* a monoi)oly created by only one railroad reaching one point and a large 
iiunil)er of other points, or if by consolidation and combination of railroads one 
entire district of country falls under that absolute monopoly, and this monopoly 
makes the rate so high for transportation that the people can not do business, should 
not some power be found in Congress to say that that rate is too high? But where 
fair competition can regulate the rates, would it not be better to leave the regulation 
to the effects of competition? You see my point? 

Mr. Davenport. I see the point. 

Tlie Chairman. If, for instance, the raising of wheat falls into the hands of two 
men, and they advance the price of wheat ( which is a necessary commodity) beyond 
the power of the plain people or poor people to buy it, then should not the Govern- 
ment find some means somewhere to correct such an abuse or evil? I do not care 
for you to answer that right now; you may take your own time. 

That diverts me a little from some of the matters I consider as most 
important to be considered by the committee. 

Senator Foster. Unless the chairman wants an answer now to that 
question propounded by him, I should like to suggest to you a line of 
argument or discussion that it seems to me will be of particular value 
in discussing the bill before us; and, unless it breaks too much into 
the line of your argument or the wishes of the chairman, I should like 
to ask you to discuss the propositions that are now before the 
committee. 

The Chairman. At any time that suits his convenience; and, Senator 
Foster, 3^0 u can indicate. 

Senator Foster. Mr. Davenport, the Pi'esident, in his last annual 
message, made the following statement: 

The Government must, in increasing degree, supervise and regulate the workings 
of the railways engaged in interstate commerce, and such increased supervision is the 
only alternative to an increase of present evils on the one hand, or a still more radical 
l)olicy oni the other. The most important legislative act now needed as r^?ards the reg- 
ulation of corporations is this act to confer on the Interstate Commerce Commission 
the power to revise rates and regulations, the revised rate to go at once into effect and 
stav ill effect unless and until the court of review reverses it. 

The lower House of Congress, n response to the message of the 
President, formulated in its committee and passed almost unanimously 
the bill known as the Esch-Townscnd bill, which has been by the Sen- 
ate referred to this committee for action. What I should like to have 
you do is to present what objections, if any, 3'^ou may have to this hill, 
either in a general way or in detail. 

Mr. Davenport. 1 shall be pleased to do as suggested by Senator 
Foster. 

Senator Foster. This is a concrete proposition before us concern- 
ing a matter that is very largely attracting our attention and the atten- 
tion of the country at present. The purpose I have in view is to get 
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you an expression of your objectiiiriw, if yoii have any, to the 
passage of thiw inea^ure. 

Mr, Davekport. 1 will endeavor to conform to the suKKestion of 
SeriatUf Foster tirst in a aeniTul way, and then proceed to pmtieiilut's. 

It is true that the Prpsident in bis message strongly urgt-d Ibe pas- 
wage of some law which would confer uiHin the Interstiite Commerce 
Commission the power to lix a rate that would go into effect at onto 
and remain in erfect until cbanffed by some courl: liut I want to call 
tbe alleiitioii of Si-ii.itms I" lliis prupu.-ilicm: Tliiil there arc in the 
\ piitb of any sudi iirucoiiur-' ll^ i> imllitiod hy ihr I'rr^ident in a genci-al 
I way mill iis tliiit piMpusittnii l.us hfcn iiitiiiipicd Im lie workenout in 
this liill very ^er^oll> runsiiliilinniil <il>stucli-i; ihiit they are very stiih- 
liorn aiid are suHieient to prevent tlie effective carrying out of any 
such prograuuue. 

Vou know that under our form of (iovernmcnl we have the thrw-- 
fold division - the e\ecutive, Ihe legislative, and the judicial de|)art- 
ments. Of course w urKlersliirid in it irrn.Tiil unv ivhiit is meant l>v 
those wcn'ds; llii' vM'cutive cx.tlUi's; t\f l.'i;i- 1:1 live makes the laws; 
the jndicial asccrtiiiii> the law inipiii-ulile tn ;iii I'xislinjj' stale of fai'ts 
' and applies that law to the facts in particidur iii'i->. ;iilrninl,-tiTinff the 
law as* it bears upon that particulMr ^iijup nf t'iiil> prrsniiid tn it. 

You know, al.so. that it has Itecn tbeeonrM' unifoniil\ pi ironed l)\- the 
courts of the Cniti-d States to refuse to |)erfunii ,-itlier legislative 
functions or adniinislr:iti\e fiuictions. On the other hand, lliey have 
lieen most jealous of all ihiil iierltuns^to their own anthority. 

Yon can nut corifi'i' judieial power upon any cunnnission. We dis- 
cussed a liltl.> th.. other day the luitinple of eui.ferrin- li-i>!alivo 
jKiwer nponii rniniiii>.-.ion. \n\v, with th.it ini|iii-.-;Llile l>iLi-i-ii'i lu'lween 
those ^ul.je(■t^ of ;;u\ rriinii'iitid iiiithorily. in m li:il rundilinn is the 
legislation now proposed liefore "ids (■oniniittve nr sugyi'-^trd liy the 
President ' 

The Supi erne Louit of the I nited Mates hat. dciidtd emphatically 
that ion can not lonfei jiidu ml powei on Ihi Inttistate (.omnieree 
CoinmHsion that that ( mnur- i n > an not \ i i u \ judicial func- 
tion Ihil thi -.1 \l t t t I III iitv I 1 t 1 1 legislation or 
!idmini~ti iti n 1 1 t! 1 n i t i rl it \ lu I t idenng. And 

\ouwill unnmUi that a- fti In k i Issi Mi In i laikson, por- 
Imps oiii of the lust judgts wii ha; I gone to tin liench in recent 
leara laid down empbatiuvlK the doetiine the e\att language of 
whitb 1 will quite fioiii 3i Fedeial Kepoiter hli 

Th f iSBii n are tho"e of referees 'r apecml foinaiisaionerii, 

ttppt. rv in\esU!Cttti(.n and report upi n matt«re ( r mibsegueut 

jurtii leriwiiation In respett u interBtate commerce matters 

I 111 lEMuuiiav I e regarded aa the general referee of eadi 

aiil t\ ! Unit* 1 Mates upwn which thejunediction is coiiferreil 

it enf ri t I f f-l I ' 'i^s and ohliKationB recofniiiert an 1 impoaeil by the Bfl. 
It IB neither a 1 <. lerni 'ourt under the (i iiotUation nor due^ it exeriise judicial 
jKWtrs a r 1 1" ij 1 iHi n" possess thti eftiiafv of judicial pnxeedinjre 

This WHS (otKiiiiid in iati 1 in the Supieme Couit of the United 
States thiough Mi lu'-tm Hiilan and i-. lepoited in 154 I'. S. 
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4bo iouHill remembei that the Commisiion faist nndeitook t<> go 
toLOUitund get an oi-dei Ui enable them to cair> out the orders or 
decrees of the Commission, thinking, of course, that'wbat the Commis- 
sion had done was sufficient to authorize the court at once to issue 
uiUcial process to execute the order. But the Sw,\n:«ma ^ns>t>^ sssvili^ 
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That is iiii^)(>$ssit)le: this Commission is and can be nothing but an 
administrative Iward; when the matter comes before the court the 
whole matter in to Ik; investigated do novo and determined by the 
court, and it is not in the power of the legislature to confer upon that 
hodv such powei-s as will keep the whole matter out of the courts. 

itpon the general proposition involved in that I desire to quote 
again from Smyth /•. Ames (16J) U. S., 527) as illustrative of that 
proposition: 

Tlie idea tliat any legiwlature, State or Federal, can concliwively determine for the 
|)e<)ple aii<I for the courts that what it enactH in the fonn of law, or what it authorizes 
its a}?eiitH to do, is (*onHiPtent with the fundamental law, is in opposition to the theory 
of our iiiHtitutiontJi. The duty rents upon all courts. Federal and State, when their 
jurisdiction is properly inv()lce<l, to see to it that no ri^ht secured by the supreme 
law of the land is impaired or destroyeil by legislation. This function and duty of 
the judiciary diHtinguishes the American system from all other systems of govern- 
ment. The perpetuity of our institutions and the lil)erty which is enjoyed under 
them depends, in no small degree, ui)on the power given the judiciary to dedare 
null and void all legislation that is clearly repugnant to the supreme law of the land. 

I lay it down as a universal proposition, applied and illustrated by 
numerous decisions both in the State and the Federal judiciary, that 
it is not in the power of a Stttt<* legislature or of Congress to put in 
force any schedule of rates which any judge of a court of equity can 
not enjoin after hearintr and after having satisfied himself tliat it is 
unreasonable. That follows necessaril}", according to all the authori- 
ties, from the fact that the imposition by law of unreasonablv low 
rates is a taking of property \uithout due process of law, and also 
taking private property for public use without just compensation. 
So it is jurisdictional in the courts to intjuire into and settle all those 
questions. 

Senator Foster. Mr. Davenport, does not this bill make special 
provision for the review l\v the courts of any action which the Com- 
mission may take in making rates, and does it not authorize the courts 
to decide upon the lawfulness, the justice, or the reasonableness of 
the rate^ 

Mr. Davenport. The Senator's inquiry develops another difficulty 
which 1 was not at the moment addressing myself to. That law 
imposes a legislative duty upon the court. 

Senator Foster. I was going to say that I think some discussion 
could be had upon that provision of the bill, but when 1 mentioned 
that provision of the bill it was just simply for the purpose of attract- 
ing your attention to the fact that this rate-making power— or rate- 
revising power, or whatever you ma}' term it — on the part of the 
Commission is not final, but is subject to review by the courts, both 
intermediate and of last resort. 

Mr. Davenport. I follow the line of thought of the Senator, and in 
reference to that I would direct his attention to the radical difference 
there is between the legislative act and the judicial act. The legislative 
act applies to future conditions ; the judicial act applies only to exist- 
ing conditions, and applies the law to those conditions. That is illus- 
trated in a great many cases in the Supreme Court of the United States, 
as well as in the inferior courts. 

So that the first q\iestion that occurs to any lawyer is. What sort of 
a dut}^ has the learned House of Representatives sought to impose upon 
the courts Is it a judicial duty, or is it a legislative duty? 

ScnntorFosTEH. Are you speaking of thecourt, orof the Commission? 
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Mr. Davkxport. The 80-callwl transportation court. 

Now, ilseonis U> ttie< that the wholo cast i>f tho net in »uch tliat the 
Supreme Court— and the inferior court** hereafter, for that matter— 
KiU say thftt the Corigrone Imn sought to inipo.si- upoTi the judiciary of 
this country legislntiro datirs, and that is something that we have nni- 
j&>rmly held it ran not do. woniPthing' tliat we can not axennio to exer- 
eisB, and wt will not. 

You will remember that in ITH'J. when the law waf pasned tliat pro- 
vided tiiat the judges uf tlif circuit cuiirts of the United States should 
Bass upon claims for pen-inti*. Ihp Tuutter came up tM'fore ditferent 
Judges, and the concluwiou then airivcd at by the judges was that that 
>ct did not confer npon them jmliciul power; that it was really naming 
tiiem as coniraiasioners; and some of the learned ju«tieeH refused to 

Fxereise it, and others did. 
Along it! 1K46 or so. when matters came up from Florida under a 
treaty, a case was brought before tlie Supi-eme Court of the I'niti'd 
Btates, which is tvp<irted in UH Howai'd. under some .SiJimish name 
hrhich I forget, and you will see in a note to that case that the Chief 
justice, by direction of the court, reviewed that early action and again 
laid down the prliuiph' tliMt the courts of the Unitect .States would not 
bxercise anv lej^islntivf authority whatever or any administrative func- 
^ou. (hat tliey wmilil not permit Ciingrcss to impose upon theii) anv 
liuch duty, that the ili^^tiiu-lion lietween the departments wa« broad, 
kiid that that distinction must lie carefully and religiously retained and 
Dliscrved. 

I Now. I appeal to Senators, as they come to study this bill, whether 
pr not in that bill tiie <luty that is attempted to be imposed upon that 
transportation cour! is judii'ial or legislative or administrative. 
I Senator Caiima* h. ("onM tiol that iw cured by striking out the 
toords "unreasonable'" or 'unjust." or whatever the words are, and 
leflvitig in the word "unlawful;" 

[ Mr. Davenport. If you do that, of course the pni'pose of the act 
Would be ti do the very thing which Senator Foster thinks ia provided 
Against. In other words, you have made these tive or seven Commis- 
bioners the absolute masters of all this railroad property. All this 
lalk atioiit revising rates and making rates and all that is mere plaj' 
bpon words. The Commission, when it once gets its authority to ai't 
In that matter, will be neee^arilj- complete mastersof the whole situa- 
aoii. 

Senator Fostkr. Mr. Davenport, jwirdon me right here. You do 
not contend that this art confers judicial powers upon the Commission, 
' I you * 
Mr. Davkm*ort. I should think not. 1 should think it was evi- 
•ntly intended to confer upon them legislative authority and admin- 
istrative authority. 

Senator Fostkk. You think it is rather to confer legislative and 
[wJministralive authority upon this Commission. That is one provision 
[of the bill; the other rrlates to the courts and the jurisdiction of the 
[•cuurts. But what I wish to find out from you first is whether, in 
jjour opinion — which has a great deal of w eight with me — yon contend 
^fkttbis act gives any judicial powers to tlie Commission; for when 
('oines to the (juestion of power given to the courts the other ques- 
on arises, and 1 should like to get your views upon that. You see 
Hiere are two distinct propositions in the bill. 
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Mr. Davenpokt. ProiM^rly speaking, I do not understand that it 
docs confer judicial po\vtM* upon the CominiHsion. If it did, of course 
it would l)e a nullity. 

Senator Fostek. It would ho unconstitutional. 

Mr. Davenport. But my mind runs along at once, then, to what is 
the power conferred \i\yon the court It can not be judicial power that 
is conferred upon the couil, although the language of the act, as 1 
notice it here, is that they shall have the powers of a circuit court— 

That in the exercise uf tlie jiiris<liction detined and conferred upon it by this act 
the Court of TranH'i)<>rtation shall poHnean all the powern of a circuit court of the 
I'nited Stiites, so far as tin* same may Ixj applicable. 

Now, what power, what duty imposed upon the court in that bill is 
judicial^ Is it any other power than to say whether or not the Com- 
mission has proceeded according to the forms of law, or is it the power 
to say that in the future such rates will be reasonable, just, and lawful^ 
If it is the latter, then it is not judicial power, and I take it that when 
the matter comes to be thrashed out before the court, if this bill should 
become a law, this would be the result: That unless the court held that 
these things were so dovetailed together that the act could not properly 
stand unless it stood as a whole, the}^ would come to this conclusion, 
that the Interstate C-ommerce Commission was clothed with the powers 
of the legislature to make rates; that the Transportation Court was 
clothed with those powers which were sufficient to decide whether or 
not the Commission had conformed to the law in making its orders. 

Now, as we follow the matter we begin to get, as I consider, into 
very deep water. What is the difficulty in conferring upon the court 
the power that is there sought to be conferred? We can only work it 
out bv taking a concrete case. Soon.or late, somewhere or other, this 
act will touch private property. The legislative act, being carried out 
through the instrumentalities provided in the bill, will come in con- 
tact with property in such a way that the owner will appeal to the 
courts for protection against the enforcement of the provisions the 
legislature has enacted. I take it that it njight come up in this way 
perhaps: You w^ill notice that it is provided in the bill that when the 
Conmiission has made an order it is to go into effect at once; we will 
say that no appeal is taken from the order; the railroad disobeys the 
order; the act provides that a penalty of $5,000 shall be imposed and 
may be collected by an action of debt instituted by the proper author- 
ity, as mentioned in the bill: suit is brought. Where does it go? It 
goes straight into the court, and under the provisions of the Constitu- 
tion, to which 1 called your attention the other da}^ that being a case 
at law and involving more than $20, it must go to a jury for trial. 
You can not escape it. That question must be tried before a jury, and 
in the trial of the case every single question involved in the whole 
matter — as to the lawfulness, the reasonableness, and the justice of 
the order — is open to investigation. 

There is another aspect of it in that very connection. The learned 
authors of this bill have made this provision: That the proceedings 
before the Commission are to be made of record, and that record is to 
be transmitted to the court, and no testimony can be received by the 
court unless it is some evidence that did not exist at the time the order 
was made, or something that the party could not have obtained pre- 
viously by the use of reasonable diligence. Eight there, Senators, I 
^submit to you as lawyers that you strike a snag, because you can not 
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limit the jurisdiction of the court any more than could have been done 
by the Quarles-Cooper bill, which 1 hurriedly examined once, where 
it is said that the court may go into the matter if it sees tit. Accord- 
inof to that bill the court caii go on upon the record presented or they 
can take more evidence. That, of course, is unconstitutional, because 
the party has a right to go into court, the court is bound to take the 
testimony that is offered, and you can not deny the party the right to 
offer testimony in the case. It is an unwarranted attempt on the part 
of the legislature to take away from the court its judicial function, 
and a court can not renounce its own jurisdiction. 

So that in those two respects that bill or any of these proposed 
bills is open to constitutional objections. 

But suppose this takes place; suppose that in the State of Connecti- 
cut private propert}^ is taken without just compensation under this 
law, and the owner goes .into the State court, if nder the decisions of 
the Supreme Court of the United States he has a right to go there; he 
has a right to appeal to the State court for protection against this 
invasion of his property rights, and he can appeal to all the processes 
and all the machinery of the courts to protect his property. 

Now, I make this point especially in regard to the bill now before 
you (the Esch-Townsend bill) to which the Senator has directed our 
attention, that upon its very face it is unconstitutional. Since I came 
to Washington I have learned that the Democratic party has adopted 
this as a party principle; that power must be conferred upon the Inter- 
state Commerce Commission to fix an absolute rate; that that rate must 
go into effect at once, and that it shall remain in effect until such time 
as the courts shall declare that it is not valid. I wish I had brought 
with me the World Almanac that I happen to have in my room. 

Yesterday being Lincoln's birthday, 1 took the World Almanac 
and looked over the platforms of the Republican party, the Demo- 
cratic party, the Cont mental party, the People's Party, the Christian 
party, and all such, and I looked in vain for any such doctrine as that 
which the American people have been invited to consider, that a com- 
mission shall be appointed to fix an absolute rate and do the other 
things I have mentioned. I could not find it. I could not find it in the 
Democratic platform; I could not find it in the Republican platform, 
although it claims pretty much everything; I did find sometning that 
looked like it in the platform of the People's Party; and there was a 
plank in the platform of the Continental party that was evidently 
mtended to w^ork out the idea Senator Newlands &as, where it calls for 
the building of one or more 4-track railroads from the South to 
the North, and one or more 4-track roads from the Atlantic to the 
Pacific. Of course this is more entertaining, perhaps, than instruct- 
ive. But I want to attract your attention to tnis point in all sincer- 
ity and earnestness as lawyers; that it is not in the power of Congress, 
by a commission or directly, to say to any railroad company, You 
shall charge a certain rate. Congress can say. You shall not charge 
more than a certain rate, provided it is not made unreasonably low. 
But Congress can not say to any person. You shall charge that sum 
and no less, for that is tating away from a man his property without 
due process of law; it is taking his propert}'^, we will say, for public 
use without just compensation. 

D A p— 05 14 
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Senator Cahmack. Is it youv contention that Congress idht say, 
You can charge not moi-e than a cprtain rat^, but can not say. You 
^hall uut charjru le^s than a certnin latef 

Mr. Daveni'ort. Yes, sir. It can not say. You can not charge less 
than a, certain rate, nor can it say. You shall charge that rate; but it 
can say. If you are going to charge Much a rate as that you shall pub- 
lish it, and you shall ehai-ge everybody alike. But it can not say to it 
person. You Hhall not charge less than a cei'tain rate. For see what is 
involved in the proposition. 

isenator Oakmack. But Congress may say, You may not charge 

Mr. Daven'pout. If it is not unreasonably low. You will noticetbst 

in the case of Munii r. llliuoiH {94 U. S.), the Supreme Court decided 
that the Stiiti' vini\i\ say that the railroads should not charge more than 
a certain amount. Tliey put that, of course, upon the ground that the 
property being devoted to public use in aquasi sense, the authority of 
the Sute extended to the point of saying, You shall not charge mors 
for it than is reasonable. 

The (.'uAiRsiAN. That was the elevator case? 

Mr. i>A\ LM'OKT. Th;it was ihe elevator case that has been referred 
to n\er 1111(1 over :ii;;iiii. 'riiiil !.- the principle, and I invite the learned 
constiliitiiiiial liiivyer-^ whii niiiy lieiir me now, or who may hereafter 
have uceasioi) lu exuuiiiii' this aiibject, to point out a single case or 
authoiity which would wari'ant the contention that the legislative 
body can say that a peison shall not use his property for notning, or 
for any sum whatever which is of a less amount than the sum fixed. 
Why, It >[v'\'\-.i ~ i!.i\\ II 111" i-i:;lil "i' |'ti.|nTt\ , It is inherent in it. 

\Vli:it sM'^ " (■■ ;..■..■", i ■ ..iiki become operative? You 
woulil .-ii\ ;. 1 . .1 ■ 1. ,. . 'i..|i<'iin not use it in any way 

except ii^ if I- 'ill. ■ !■ '. ■; lie ( 'i.tiii;i.--.ii'ii lu he used. That is a denial 
of propert\ rights, and I maiic this I'undumental objection to this bill 
and all other bills which attempt to provide that the Commission shall 
fix an absolute rate — for of course this bill provides that it may, and 
I think siiys it shall— and that you can not confer upon them the 
power tti siiy that the earrier shall not charge less than a certain sum. 

Sen:it<ir M<Lai i;in. Your idea is that the railroad company has the 
lighl to iise its jir(>]iei ty in any way it pleases so that it does not injure 

Mr. I)a\ i.Mi'iM . riiiii is the idea; and it has the right, so long a.s it 
treats everylmdy i(|iially. to use its property and charge such rates ss 
it sees tit. j>iu\ ideil tho.-e rates are not unreasonably high. 

The Chairman. Let uic ask you a ijuestion at this point. Has not 
Congress exercised the power to iix, definitely and positively, street- 
car fares and the rates for the use of ga.s and electricity? 

Mr. Davenport. In what ease? 

The t'HAJUMAN. Ill the District of Columbia. 

Mr. Dav>:nkokt. In what way— in what sense? 

The Chatkman. In the District of Columbia Congress has said that 
the .sti'eet I'ailroads mav charge a 5-cent fare, aud some people wanti 
3-ceut fare or eight tickets for a quarter. 

Mr. DAVKNi'oitT. Has Congress said they shall not charge less! 

Senator Foster. Does this bill say that'i 



DUTIES AND POWERS OF INTERSTATE COMMERCE COMMISSION. 211 

The Chairman. I am impressed by what you say, Mr. Davenport. 
You say Congress can not delegate a power that itself can not exercise, 
and 1 understood you to say that Congress could not tix a definite rate. 

Mr. Davenport. Of course not. 

The Chairman. But Congress has said that street raih'oads in the 
District of Columbia may charge a 5-cent fare, and has prescribed the 
rates for the use of electricity and gas. 

Mr. Davenport. The Government does not own the street railroads 
here, does it? 

The Chairman. No, it does not own them. 

Mr. Davenport. Does the honorable Senator sav that if the railroad 
company wanted to charge 2 cents a mile it could not do so? 

The Chairman. No; but what I want to draw your attention to — 
for 1 was much struck by part of your argument —is that Congress 
does say that in the District of Columbia, which is peculiarly subject 
to Congress, the rate shall be so much. 

Mr. Davenport. Whether expressed in those words or not, not 
more than a certain rate is what is implied, and if it was not, it would 
not be worth anything. These things can all be worked out by sensi- 
ble, practical men. 

Senator Foraker. Assuming that the rate lixed by Congress is rea- 
sonable, enabling the railroad to make a reasonable profit, how does 
it become unconstitutional for Congress to say, you shall not charge 
less than a certain rate ? 

Senator Carmack. That is what I would like to understand. 

Mr. Davenport. 1 was going to show you. The honorable Senator 
has with the point of his spear touched the very vitals of this matter. 
What is the matter here? What is all this howl about? What has 
given rise to all this trouble? The railroads running to one place 
favor that place, while the roads running to anothei* place do not tavor 
it. Mr. Bacon's case, as I understand it, was one of that character. 
Doing business in Milwaukee, he found the milroads running to Mil- 
waukee, and at the same time running to Minneapolis, were giving the 
adv^antage to Minneapolis. He did not like that, so he took action. 
But it was discovered that there were other railroads that ran to Min- 
neapolis which did not run to Milwaukee, and that they would control 
the situation just exactly as water rates would. 

What did Mr. Bacon do? He did not pack his satchel and go to 
Minneapolis and start in to do business there, but he starts this crusade, 
which, if I ever get the time to tell you about I want to tell you the 
way it has been developed, for it has led to this so-called popular 
clamor for this particular legislation. He has persuaded, or others 
influenced by him have persuaded, the committee of the other House 
that there is a great evil to be met, and that the only wa}^ in God's 
world you can meet it is to give to the Commission power to fix rates 
on those outside railroads running to Minneapolis, so that they shall 
not charge less than a rate that is fixed. That is the very purpose of 
this whole business, and it was illustrated — 1 did not happen to be 
there, but 1 read in the papers about what happened before the other 
committee — by this situation which was disclosed. Here was a ship- 
per in Cleveland, and another in Chicago. One milroad runs from 
Chicago to New Orleans, another from Cleveland to New Orleans; 
and the rate from Cleveland to New Orleans was a cent or two higher 
than on the other line. The Cleveland rate vj«l«» Y^%se«wafe\fc ^\^S5^\1^^ 
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but it was hiylicL thim tbt- other, mid it wHs'clainicd that that operated 
to the disadvantjigt! of tht' Clcvolaiid shipper, and of course they 
worked in the "oftopiis" of the Standard Oil t'oinpany somewhere in 
Chicago. 

Now my question wan, What are you jroiiiir to do with a ciise like that! 
You want to phu'e these I'dnmnmitifs nil on the same basis. The 
rat<> is reasonalile, and if you iiniliTfiikc U> reduce that Cleveland I'ale 
you are up against the cuiislitiitiniiiil |iro\'i.-'ion that you shall not 
require a niilroad to carry at uu iiiireanonaldy low tigure. Then it 
comes uliout that the nite f roiu the other place to this poiut must be 
hoisted. If that is done, I si'.y you are up against the same constitu- 
tional objection, l)i'C4iuse wiiile you can say. You shall not carry goods 
for an unreasonably low ligurc. yon can not say to a property owner. 
You shall use your urnpei'ty at iinother nite which would, under your 
conditions, be fountl to he rcnnuicnitivc. 

Henator Carmack. >Veli. Mr. Davenjwrt, after all, if Congress Sxts 
a iTite and says. You shall not go lower or shall not go higher, is it not 
just simply a question, in the Ia,st resort, of whether that is not a rate 
that is oppressive to the mlroad, whether private property can be 
taken witlioul diu- ])iocess of law, whether it is not confiscation i! la 
not tli!it the i|uc>tion involved. Aiid so, no matter what the rate is. 
if ('ongres.■^ (i\es the rjite absolutely and says it shall not be above or 
below that, docs it not come down to that question at last? 

Mr, I'AVKKrocT. It does not. 

Senator Caumack. When is the fixing of a rate necessarily unconsti- 
(ntional; 

Mr. [)AVp;\rnHT, To take away from a proijerty owner the ri;,'ht 
to use ills |iro|ierty for :i los-; aiununt than the legislative body thinks 
i.s n'iisnniihlc i^ lo <Ji']ifivi' lliat |>ei'suii of his property. 

Si'Miitor Caumack. Tliiit i- a ijuistion of fact, whether it does or not. 

Mr. I)Avi:\r(ii;T. i~ it^ If tlic lc>;i'.;lati\e body says to a person 
with a lior.se iind waj.'^on j;oiiij;- into another State for the purpose of 
performing comTuon-ciiiiicr lMi>irie->, "You shall not charge butacer- 
Uiin amount, not liij^lier," that is all right, if it is not excestjively low; 
but if .says to that man, "You sliall not charge less." that is depriving 
that man. in a legal sense, of the use of his property. 

Senator Fokakeu. To use your own illustmtion, a railroad from 
Chicago (<. New Oilcans. Imw do you take away the property of the 
owner of that rjiilrnad willnmt <iue process of law by saying thathf 
shiill cliiii'ge ■> i('tir>. for illustration, where he is only charging i'- 
How does that take it away from liim'; I .see the difficulty youadvert 
to about the relation of coniuuniities. 

Senator Cai;mack. I see the jiractical difhiadties, but 1 do not tee 
that it is a qiic-jtion of law. 

Mr. n.WKM'dii'r. Let us see if it is not, .Snp[jose the common car- 
rier, heine; itMp^^s^e(l wilii the (lid-fa^hi<lned idea that what is hisii 
hi>. so Inni.' as he i> not iiijuriiif; anybody— a notion that is rapidly 
fj-i'ltinj,' out of dale in eeitain quail its -says, "I can make moremooef 
by carrying passenger.s oi' fri'ij.'-iit at K4 cents a mile, and I am goiif 
to do it;" the legislatiire has sai<l. ''You have got to charge 5 cental 
niiie:" he is )u'oiight into .■oitrt. he sjiys. of course, '"It is mine; it is 
my piopei'ty righi, protected by all the constitutional guai-ant«es;" if 
tou should step in here and say. " You shall not use your property." 
when it is innocently in use, tha,t wiW dc\irvvc him of his property." 
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Senator Fo raker. Do you not in that connection lose sight of the 
fact that railroad property is quasi-public property; that these rail- 
roads exist only because, in the first place, they get a charter from the 
(Government to be a corporation, and then, in the second place, the 
franchise under which they operate, all of which is subject to such con- 
ditions as the Government may see fit to impose ? 

Mr. Davenport. In reply to that let me remind the honorable 
Senator 

Senator Foraker. I am not asking this to develop any controversy, 
but only to develop 3'our line of argument. 

Mr. Davenport. I understand. The proper wa}'^ to answer a ques- 
tion is to answer it directly; but has not the honorable Senator, in 
asking that question, lost sight of the principle that while these 
corporations that exercise this power are clotned with the right of 
eminent domain, the same law applies whether the business is carried 
on by a common carrier which is a coi'poi'ation having that right, or 
whether it is carried on by an individual, whether by canoe, on horse- 
back, by steamboat, or b}^ a train of cars? The principle that applies 
to all this business is the principle that people are engaged in the work 
of a common carrier. It is not affected at all by the fact that one is a 
chartered corporation, clothed with certain powers of eminent domain. 
The vital and essential thing in the legal proposition is that they are 
engaged in work of a public chai^acter, over which time out of mind 
the legislative authority has claimed the right to limit the charges to 
a sum which shall be reasonable. It does not make any difference 
whether I am a tin peddlei^ traveling from Bridgeport to New York, 
or whether I am a railway magnate with an enormous railway line at 
013- command, for the fact is that I am carrying for the public under 
the law governing common carriers. 

The Chairman. It seems to me that, aside from the question of 
eminent domain and railroads being public institutions, railroads 
are highways, and higlnvays, it seems to me. for all time have l>een 
under the guardianship and supervision of the State and the Govern- 
ment, so that you can not obstruct them. The Indians did not allow 
their trails to be interrupted; they did not allow their canoes or 
rivers to be interrupted. jJow, a railroad being a highwa\% does not 
that fact lift it out of the ordinary' rules governing proi)erty i 

Mr. Davexport. That is, you place it on the same basis as the old- 
fashioned turnpike company? 

Senator Carmack. As a matter of principle. 

The Chairman. Leave it that way. 

Mr. Davenport. We will suppose that it is not in the charter of 
the company when it was called into being that it should not charge 
less. Of course, if a corporation received a charter which had a con- 
dition in it that it should not charge less, that would be a matter of 
contract between the company and the State. But would you contend 
seriously or earnestly, if a turnpike compan}^ were authorized to 
charge a ceitain toll and could not charge less, and that if it under- 
took to do so and the legislature stepped in and said it should not, that 
that would not be an invasion of the right of property ^ 

Senator Car3Iack. Mr. Davenport, you said a while ago that if the 
common carrier claims that it can make more money by carrying at 
three and a half cents, the legislature can not step in and say it must 
charge five. Now, the common carrier luV^Vvt^X^o ^*«o$ \X\^\\. ^w^^ 
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Mr. UAVENitiKT. IM us (ici> if I can not llluf-trafc. 

Seniitor (.'akmack. Thi' fmt that ii man ha' the rifflil to riiaki- iisr 
his own proiM-rtv doec not apply to connnon i^arrirrM. 

Mr. Davenfoet. Wliy not; I am Ni)t>akin{f of the law as laid doi 
hy the jiidiciiiry of llio roHiitiy. to which \vr nnist all coiiio at li 
Can thorc lie found in tho booifN anywhem an authority that woi 
warrant tln^ »t«ti>ment that an individual CAii nut charge les^ than 
cerUiin amount! 

Semitor Carmack. You do not, consider that a railroad has the ri) 
t^i nv\l titmsportatiou witli tlii^ samt^ freedom that a man has the rij 
to isell sheep, for instance. You eaii not prL'^cnhe the prire a ii 
shall charge for his sheep, hut wo have alwayti limited eoinmon earria 
in that manner. 

Mr. DAVENpnitT. Let mo call tho attention of the honorable Senal 
from Tennessoo to this decision of the Supreme Court of the Uni 
State.s (10^ L". S., lS4-ly(;-l»7), whore tho eourt said: 

I th<- fai'tsand theiune 
J llii'ir pruper wi'ight. 



The reaaotialjletn.'sBof tile rnle in njpven iii-iili'pi'iirU 
of the Coniiiiiaeion ie to i.'on»iiteMh("se fm'i" lunl u^"' il; 
ttiH Conitniaeioii, iiiBtead of Hithlioliliiij: jmii;!.! m in 
ahall bo matlt) and thti fiictit foiiml, itfelf li-\>- a iit. iL 
Coinmiesion to be reawnable, " » * ^^lllljl■^■r ii. rln' i 
their liliargcB eha]! not be unjust or unrca«oi^ahIi-, mid I 
discriminate so as to ^ve undue preCtreuce orod vantage 
LTi'iiniFlanced, the act to r^ulate coiDmi<rt'e lea' 



inttl a 
I, 111' IN prejndite'l bj' 
<i k'iiiiiii):; prohibitidtia 
Ht Ihey rIiuII not unjn 
persims or traffic diniL 
lliey ( 



at the ootnmon law, free to make special coiitractfl looking to the increaee m tt 
buHineis, to claflsify their traUic, to adjust Hiid apportion their rates bo as to meet 
uecesdlies of commerce, and generally to itiant^ce Ihtir iniporlant interei^ta upon 
same principles which are rir^arded as sound and adopted in other tnidesandpnmi 

Now, I would call the attention of the committee to thin fact, th 
there is no special law or special provision of the Constitution wlili 
gives Congress authority to regitlate railway rates. The power gin 
to (.!ougre«s is the power to regulate commerce between tho Stat® 
antl under that power you can regulate eveiy kind of interstate businea 

Senator Foster. After this power had been conferred upon the CoD 
mission suppose tbc CoiDmi»sion had adopted a rate which waj« lafff 
just, and reasonable: exinld it enforce that order J 

Mr. Davespokt. Oh. no. 

Senator Fobtee, If the Conmiission adopts a rate in matters of ial^ 
stoto commerce, a mte that is reasonable, and just, and lawful, i 
then issues its order 

Mr. Davenport. Then what bappcn.si 

Senator Fostek. Could that order be enforced by the courted 

Mr. Davemvut. if the court, upon investigation, is satisfied t 
the rate Is lawful, then tho court can go ahead and do it. It io i 
done, though, because it Is the order of the Commission, as the Supre 
Court expressly stated. The man is not in contempt iH'causG ied 
obeys the order of the Commission. 

Senator Fosteu. These cases you have supposed may or inayt 
arise. I am trying to get at one point oidy now. and that is, if t 
Opmmif'sion legally exercise!* tins powers which have been cgflffi? 
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upon it by this bill, in voiir juditmeiit can tlie. ordeif of the Cotiiiiiis- 
Bion i)e onfort'i-dl la tiiern Hiiy legal or ronHtitutional difticulty in the 
way of the enforcement of that ovder ( 

Mr, Davencoht. No; if thrni is not Moniotlnng rise in the (irovi- 
BJons of the art to prevent it. !5iit you anked uie how they are to t>e 
enforced. How would tht'y lie enforcfdf The pi-titinnpr jroes to 
court, and there every question involved is a jurisdictic.dut ijuh'-ilion: 
Is it reasonable { la it lawfulf Is it just; And nut until that hiis 
been judicially ascertained can thnt order he rnfurced by the courts, 
and in the decision of tlutt innlliT the \vhuh> i|iiewtion hais to be tried. 

I return iiuw tu the |iroi)..>iliiin f -.hirled out with, that it is not in 
the power of Congress m* of the Slutc lefjiNliiture to keep those ques- 
tions out of Court. 

Senator Fostkii. Hut you have an order of that kind issued by the 
Ckiiu mission; in that case would the question you have just siigjfested 
be considered by the court! 

Mr. Uaventoht, Of courw it would. It must be. 

Senator Cauhaok. Vou my the court:4 would not undertake to pass 
upon the question of t)ie justness or reasonableness of the rate because 
toat would lie aji iissuniption of lej^islative power. 

Mr. DAVKxeoiiT, hi Ihc 'Iclernnnation of that matter if the intent 
of the act is to give the power to review before the order Ix-conies 
Dperative as a law bearing upon the facts of the case, then I saj' that 
the courts would not assuuic to exercise such power. Itut lot us get 
right down to it- — - 

Senator McLauhik. Regarding the matter of prescriiiing minimum 
arifl rates. I can undersbtnd how the niilruii<i cornpnnios, having the 
"ight to use iheir property in any way that plciise.- them so long na 
hey injure nobody else, could charge a^ Imv I'liic- as ihcy saw tit, and 
bet they ought not t^i be interfered" with by any law unless the charg- 
ing of these minimmn rates should have the ellect of destroying a 
tompetitor first and then afterwai-da raising the rate to a higher figure 
iban existed before, ^^'ould the legislatui"e have the right to prevent 
'hati 

Mr. Davenkikt. I should think the lowness of the rate would not 
bo within the control of the legislature, 

Senator McLal'RIX. Suppose the taritT were so reduced by the rail- 
road company for the piir]iiise of dfstroying some competitor and in 
order that the niilrmul rniL.|it aflcLwarfls raise Its tariff to a higher 
figure than it was bcfoi'e, would it !>:■ ^institutional for Congress to 
prohibit the riiilroad from doing thnt; 

Mr. Davenport. I was goingto say sometbingaboutthatin response 
to the question bv the honorable Chairman, because you remember we 
have a law on tno subject, known a-s the Sherman Anti-Trust Act, 
irhioh is an inatvuuientality of the most far-reaching import. That act 
provides that every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade is unlawful and is made crimi- 
nal. Another -section provides that if any attempt is made to monopo- 
lize interstate business, either in part or in whole, the person makmg 
that attempt is subject to the same penalties. There you have the 
Jaw which, it seems to me. is the only law of that character which 
eonld be made applicable to these matters. Where men have com- 
bined togi'thcr for the purpose of ninnopolizing any part of interstate 
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trade the penalties of that act are denounced againnt them. That 
would apply to combinations that the Senator asks about. 

The Chairman. Mr. Davenport, it is now 12 o'clock. How long a 
time do you think will be necessary, from your standpoint, to close 
your argument? 

Mr. Daveni'ort. Oh, gmcious ! There are a great many thin^ 
here that ought to be talked about. There are vital diflBculties in this 
business. 

The Chairman. In the bill? 

Mr. Davenport. Not only this bill, but an^'thing you can think of 
in connection with it. If you can give me free way tor an hour or so 
some time, I should like to give you my views on tnese matters. 

Senator Cullom. W hy do you not come right to it, for you have been 
talking two days here in a discursive sort of way. Why do you not 
confine yourself to the provisions of the bill ? 

Mr. Davenport. This bill has been brought to my attention by the 
honorable Senator from Louisiana, and therefore I have endeavored to 
discuss it. 

Senator Foster. I will state to the Senator from Illinois that this 
morning, before he came in, I asked Mr. Davenport to address himself 
particularly to this bill. 

Senator CuLiiOM. It is ver}' plain to me, as it doubtless is to every 
other Senator here, that we can discuss this bill in a general way and 
the subjects pertaining to it from now until dog days. But the ques- 
tion is whether we are going to legislate or not. 

The Chairman. That is a matter to be considered in executive ses- 
sion, not for the public. 

Senator Foraker. The remarks addressed to us by Mr. Davenport 
have been quite in order, and have certainly been interesting to me. 
They have presented questions that we are bound to consider, and I 
feel very much obliged to him for the help he has given us in that 
respect. 1 do not know that I shall be able to agree with everthing he 
has said, but 1 do most heartily agree with him about some things. 

Senator Carmack. There is one point that I should like to have light 
upon, and that goes to the whole question. 

Senator Foraker. We have all taken the liberty, as we generally 
do, of asking a number of questions, and Mr. Davenport has kindly 
undertaken to answer them, and his answers have all had relation tx) 
this general subject. 

Senator Cullom. I am not complaining of the speaker; but it seems 
to me that, in view of the shortness of this session, if we are going to 
undertake to pass any bill we ought to confine ourselves to the pro- 
visions of some definite bill; if it is wrong, make it right if we can; 
and if it is right, report it to the Senate. 

The Chairman. This is a matter for executive session. Let the 
room be cleared. 

Senator Foraker. 1 think it is a matter for open session. I am not 
going to vote to report any bill until 1 know what it is. 

Senator Carmack. I want some light on this question. If the power 
to be exercised by this Commission is a legislative power, I want sonae- 
body to give me light on the right of Congress to confer legislative 
power upon a commission to be appointed by the President. It looks 
to me like a delegation of legislative power to a branch of the exeeu- 
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live dpjwrtiiifiit of thti (iovt'rnnicitt. ami tlml Iiiin given mn scHouh 
trouttle in tliis whol(> iimtt^r. 

Senator Fohteh. I (jiipstioiipd Mr. Dnvciii>urt. tbe ollior day upon 
that verv subject. 

Senator Korakkk. Sjieakiiijr (leiierally. statfi an comisply as you can 
the various propositions you Uavk in niiml. 

Mr. Davknpokt. II' it in interfering at nil with inatt^-i'- hefore the 
inmniitt«e, I do not think I want to ho iieard. I have been hoaid 
({iiite na niiieh as my vanity would proni))t lue to a^ik. 

The Chairman. You appear here, not for the railroads, as I iindfr- 
itand J 

Mr. Davenfoist. Not for tho railroads. 

The CHAtUMAdt. 1 have a dozen applinttiotis her*> froiii stronjf pro- 
pie who ddsirc to lie heard on behalf of thf railroads. Wc havp not 
beard anythinfj yet from that side. 

Mr. E. P. Bacom. Mr. Cbairuian, I would like to have a minute iu 
order to umko an important correction of Mr, Davenport's statement 
in regard to the business between Minnmpolis and Milwaukee. He 
«tatf;s that there are certain linos of road rurmintf to Minneapolis and 
not ninningto Milwuukfc The fiu-ti.s that the road^ \\<-y common to 
both cities.andtlHMiiHiriiltyiiroM'fruiti thill MTV I'iiii, If (hry lin<l been 
separate and ind<>pi'ndi'iil, thi> nimpftition bi'lwi>i>ri tlii^ (nn nmrketw 
would have given ns {Uv ei|iiity we wiintcd; but from tin- vry fact 
that the Mime companies were interested in both uiarketf. we were 
precluded, 

Senat'ir Fouakeh. They were building up MinneapoliH to the preju- 
" Milwaukee; 
Iacos. Thai is it. 



Sknatk (.'nsniiTTKK on Isterstatk Oommei;ce, 

Friflnij, F'-fmi'in/ 17, WOa. 

STATEMEBTT OF DANIEL DAVENPORT Continued. 

^^^'CiiAiRMAN pro tempore (."^enator Itni.i.ivm;). We will ask Mr. 

Renport to proceed. 

Mr. Uavenpoht. Senator Newlands, at the hearing ne\t preceding 
the last session of the committee, inquired if I intended to address 
myself to the subject of what legislation could safely he enacted along 
the lines that have been indicated in the discussions liitbei'to before 
the committee: and Senator C'ullom suggested at the last se.s.sion that 
we come down particularly to *iome of the objections, if anv, to this 
particular bill (Esi:h-Townsend bill. H. It. 1858K|. 

Of course the most important thing for Senators to consider is what 
defect, if any. has been found in the existing statute.s. L'pon that 
point ] want to remind you of what .ludge Cowan said and what has 
been iviH'atedly said by tho.se gentlemen who are active in the propa- 
ganda tor changing the interstate -commerce law as to the matter of 
delays. You remember that Judge Cowan stated that they wanted to 
, find out whether the rates were too high on shipments of cattle from 

Eoints in the southwestern country to (^ni^as City and Chicago, so they 
ad to bring a ease before the Interstate Commerce Commission^ and 



lnt\c tHkcii the lic-l mrt of a yciir in faking t^vitiniimy. eoverifli 
■ ■Jt>.i»ni |«i;fw. Hiiil tlip iimttor iw not ypt in hucIi »b*pt> an lo li 
hi'aiii liv the ('oninirti.iioii. Fi-om that he eoiioln'lcd ttiiil the proper 
rriiK'ilv nsiw to clotliL- iW ('onimi'<^ii)ii with niorr jhuvit tliun il now hiuj, 

As f liavc already ondt'avorotl to \Htmt out lo yun, it in inipotiHibk-tfl 
kci-IKnit of the coiirtN (he invi-^liiftitioii of nil llic iiHitf*n« timt »n 
involved in the oi-ilci> of tbo Coiuniission. "o it would w«eni that tb 
^piisili!)' tliiiij,' lo do wiiiilil Ih- u> i-onsidiT whethor or not tlii-sc pivlimi 
nary ln'urinK> liofori- tiio ('oniiiii»^ion »rt' nwt-isHary. and wlitjtht'r th 
pri'iiaiitiary hwirinjf™ Imlore the CommisHion are" not tiie principl 
soiirct' of the ovils roidtiny in di-luy^, wliicli set'iri to Ik'u well-founao 
{irievani'e on the |wrt of tlip shipper. ^^ 

I n'iterali- tin- sliit.-TJu'iit 1 riMult' ihc i>lh<T liiiv, t.hjit luidor the dec! 
sion- of 111.' Snpn-MH- Cniirl ..f lin-rnil.-d SimVs 
iiuliriiil povv.T upon tli.' (■<.rMiiii-'-i..ii: llml llie only piwcr that lia 
iH'i-ri 1'onfi.Tivd upon it liii« liwn tlinl of investi^riilion fur the piirpM 
of liriii<jin}r iniilttTs to the attention of the eourtw later. 

Tho pi'opoNJlion in this hill, if I understand it, is to evade, if posa 
ble. tliiit constilntional diitiridty as far a" it may Iw done, the thpot 
of those ffentlfnieii lieing that a siicce-sful f-va.Mon of thf Cunstjtutia 
wonid In' tlie .-.piiMdcnt of a rornpliiinfi- with it. 

St-nator Ni:wi.aki>s. Mr. nuvfiijioil, ilo you understand that t 
SuprL'me Court has ilelfrrninrd that riie power exeri-ised or ttoughtt 
l»e exercised liy the InterstiUe Commerce Comiiiis,^ion. of declaring K 
rate unreasonable and then roinpelliiiy ohedionw of tJie eompaniev. * 
a judicial power and can not he conferred upon the Couiniitiriioii? 

Mr. Davkxi'okt. I undeistund 1*0. The courts liave emphalieally 
deidded— ^ 

Senator Nkw!.a\D8. You would not call the fixing of the rates tJiem 
solves by the Coiniuiitsion the pxerci.se of judicial power, would joul 

Air. 6avi;ntout. No: not at hU. 

Senator Newlandb. Hut those i-ates can only be enforced tbroa^ 
the courts. 

Mr. Davkm-ort. That is absolutely so; and repeated decisions ha^ 
been made on that subject, commencing at the tmie the Conimisgioi 
first went into court to procure the aid of the process of the court t 
enforce its own oixiers. 

Senator Doixiver. 1 shall be obliged to you, Mr. Davenport, if jffl 
will, at your convenience, prepare and inseit here a brief of reference 
upon that question. 

Mr. Davenport, The authorities upon that subject arc numerous 
4ind conclusive. 

In the tirst place, I would call your tittention to the language of the 
Supreme Court in 1U3 U. S., 19o": 

It IB Iwliiivetl lo be one of the chief iiierita of the American Hyslcm of \ 
^tutional law that all Clie powers intruBted to (^overnineiit, whether State 
*re diviiled intxi the three grand departments — the exeeotive, the lejiislative, 
jadidali that the funciionp appropriate to each of these hrtuiL'he^ of governr 
shall be vested in a separate bodj; of publit- eervant»>; and that the [>erfection of tt 
syBtem requiree that the lines which separate and divide these departmente shall I 
llroadlyand clearly defined. 

And again in Interstate Commerce C-ommisaion i-, Brimsou{154lT. Si 
488-489), the same court said: 

Otc< 
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In thiH ponnertion 1 would crU your attention to the language of the 
I'nki^icl StiVtfM ciriiuit court in the mse of Shinkie, Wilson & Krcit* Co. 
r. Louisvillo and Nashville Itailway Co. (fW Fi-cl. Rep., Bll'2, m^): 

nn-llim. Tlie 
■nrrirTrefuBpfl 



I Coru 






fill tor SI 

further rtiadlieiiienre of mii h ..iiIit Vh 
mere ejiei"utioinii'<if the (ifilii!- Ill iin {\,i, 
nal tuiil inileiM-'iidi'iit |ir<«m'<lini:. Tlii-' ir 
of thi' niHtter an hwnl liy the ('nTrmiJj'Hio 

novo. 



il.iii II" hri.r the 

\-y.i-ii, ii -liuH Im law- 
1 iiiiH'etat l4j (.rcvant 

rhi-i'iiiirt M ao origi- 

eur Ihe liomplaint lie 



r Louiaville ami N. K. Cu., a" FeJ,, 613. 
lison, T. and H. 1-'. K. Co., 60 Fed., 2HIi. 
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to l)e S4), to n'Htram the ('or{M)ration. In ("hicaKO, Hurlington and Qnincy Railroad 
r. Iowa («4 IJ. S., 155) aixl IVik ». Chica}j;o and Northwestern Railway '(tt4 U. 8., 
164) the quention of leginlative control over railroadn was prenented, and it was held 
that the fixinj^ of ratet* wa« not a matter within the absolute dineretion of the car- 
riers, Imt wa« HiibuH^t to kyislative control. Am stated by Mr. Jufntiee Miller, in 
Wabash, etr., Railroad r. Illinois (IIH U. S., 557-55»), in respet^t to thene eases, 
*'The ^reat question to be decideil, and which was ar^ue<l in all thoee caHefji, was the 
right of the State, within which a railroa<l company did business, to regulate or limit 
the amount of any of these trattic charges.** 

There was in those ca^es no ilecision as to the extent of control, but only as to the 
right of control. This question came again bi»fore this court in railroad commission 
cases (116 l\ 8., 3()7, J^Sl), and while the right of control was afiirmed, a limitation 
cm that right was plainly intimate<i in the following Wi)rd8 of the Chief Justice: 
" From what has l)een thus said it is not to Im? inferred that this power of limitation 
or regulation is itself without limit. This })ovver to regulate is not a i)Ower to 
destroy. Limitation is not the e<|uivalent of confiscation. Under pretense of regu- 
lation of fares an<l freight** the State can not require a railroad corporation to carry 
persons or property without reward; neither can it do that which in law amounts to 
a taking of private projierty for public use without just compensation or without due 
process of law." 

This language was quote<l in the subsequent case (»f Dow /•. Heidleman (125 V. S., 
680, 689). Again, in Chicago and St. Paul Railway Company r. Minnesota ( 134 U. S., 
418, 458) , it was said by Mr. Justice Blatchford, speaking for the majority of the court: 
*'The question of the reasonableness of a rate of charge for transportation by a rail- 
road company, involving as it does the element of rea'^onableness, both as regards 
the company and as regards the public, is eminently a question for judicial investi- 
gation, requiring the process of law for its determination." 

And in ChicaifO and Grand Trunk Railway r. Wellman (148 U. 8., 339, 344) is this 
declaration of the law: "The legislature has power to fix rates, and the extent of 
judicial interference is protect ion. against unreasonable rates." Bu<ld r. New York 
(143 U. S., 517) announces nothing to the contrary. The question there was not 
wiiether the rates were reasonable, but whether the business, that of elevating grain, 
was within legislative control as to the matter of rates. It was said in the opinion: 
**In the cases before us the records do not show that the charges fixed by the statute 
were unreasonable." Hence there was no occasion for saying anything as to the 
power or duty of the courts in case the rates as established ban h^n found to be unrea- 
sonable. It was enough that, upon examination, it apf>eared that there was no evi- 
dence upon which it could be adjudged that the rates were in fact open to objei»tion 
on that ground. 

These cases all support the proposition that, while it is not the province of the 
court to enter upon the merely adnunistrative duty of framing a tariff of rates for 
carriage, it is within the scope of judicial power and a ])art of judicial duty to restrain 
anything which in the form of a regulation of rates oi>erates to deny to the owners of 
property invested in the business of transportation that equal protection which is 
the constitutional right of all owners of other property. There is nothing new or 
strange in this. It has always been a part of the judicial function to determine 
whether the act of one party (whether that i)arty be a single individual, an organ- 
ized body, or the public as a whole) operates to divest the other party of any rights 
of person or property. In every constitution is the guaranty against the taking of 
private property for public purposes without just compensation. The equal protection 
of the laws which, by the fourteenth amendment, no State can deny to the individual 
forbids legislation, in whatever form it ujay be enacted, ))y which the property of one 
individual is without compensation wrested from him for the benefit or another or 
of the public. This, as lias been often observed, is a government of law and not a gov- 
ment of men, and it must never be forgotten that under such a government, with its 
constitutional limitations and guaranties, the forms of law and the machinery of gov- 
ernment, with all their reach and power, must in their actual workings stop on the 
hither side of the unnecessary and uncomi>ensated taking or destruction of any pri- 
vate property legally acquired and legally held. 

It was therefore within the competency of the circuit court of the United States 
for the western district of Texas, at the instance of the plaintiff, a citizen of another 
State, to enter upon an inquiry as to the reasonableness and justice of the rates pre- 
scribed by the railroad commission. 

An examination by the committee of the cases of St. Louis and San 
Francisco Railroad Oo. v. Gill (156 U. S., 649, 657); Covington and Lex- 
ington Turn Pike Road Co. /\ Sanford (164 U. S., 578, 584, 51)4, 597), 
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and Siiiyrli '■. Aiiie:' (1(!» V. S., 5^7). will sutiVfy tliciu that the wune 
(loctriiip 18 there laid down. 

The clmracter of thi* niip(ilions which are uppu in every such liligii- 
tion it* Htatcci by the Siipreiiu' Court, through Mr. Juntit-e Harkii, aw 
follows (lti9 v. S., 54«): ■ 

It («ii not Lie ii^uiiii'H that iiny railriiuil curporatlon. acirpj.ting fraud liue:-, ritihtx, 
aixl |irlvile)^8 tit tlit^ liuiiili^ «t tfiv imhlic, •• \er eiippoMil ttiikt it ftnjnirfvi. or that it 
was iiit4^ndi'(l tu immt ■<• it. tli<- fiwer In i-niiptrm-I xiul inaintuiti a {lulilii- liiKhwav 
timply /or its l.etK'lh, uith.mt n-v^vl tii lli.- rii;hl>-.if liie i-iiliiii'. lliii il in wiually 

true thai (he '■■■r|...r.i:-i..: ...j: --,,,i, |,:.i., . -.■! , i. ,., ..n i ri,,. i- ..i.k- linally 

iiilereetetl in i(- !■" ■■■■■■ ■ n ■ ■ ■ ■ j i. i .■■■■, leinala- 

COrpOtUtiOJ) niHl !!■ ■ ' . ;■■ .. ■■ . i. ■ ■ n. :.. u ; l ... riii< |illhlii>ivith- 

nut refBiviriit ju-i . ■ ■■ ■■■ ,.■,,■- i,-iiiici > ir. linn [.m-ii (■i.in(>eti- 

will alwaVH he um ,■■■.. -" w.^ |„,ii|, ll.lu'ev^^r, timt the 

barii^ o/all tfflii-iihi- ■■ ■ ,--,,[■ niti- in Iw i li;iii;i-i! by a corporation 

maintaininu H lli-' ■ . ■ i' ■ ■'■■' irri nju-;! Iir ih>' iiiir value of theprofi- 

erty '■iKi.; ii-i .! ■ . ■■ ; ^l:i- liiiKlii-. Anil in order to aei^rtain 

that v:iii' ■ 1 ■., ilii> ^iiijiiiitit expended in permanent 

impri:\ I '.:■ ;. ■ I.: ■■;■ I ..,, : I . ; ii~ i li^ and aldck, the present afl 

i-ompiiT'i-ii VI II II 111.- I iri!..!, -1 . , ..ii-lm:' ii.iii, [111- |iriil)ahle earning (apacily li the 

propLTl> ii]i(k-i imiliiiilni lil^^-^ jpuri i ii.fii i>y. r-liitiilc. Hiiil the Biiin rei]nire<i "to meet 
operating expi'iii-ett, urn nil mutter:- [up roiii-idcrution and ure to be i^veu *iich weight 
as may lie iuft and riglil invarli cbiw. We do nut eay Itial tlmre may n it I >t! other 
itiUTttTH to be rejpirdwt in entinialiLiK the valiii- of the property. What Ihe iMmjiany 
ia untitled to Uf Ic m a fair return npriii the vahie of that wnieh it empJoVR [«r the put>- 
lic eonvenienee. Oo tlie other han<l, what the pubHi' is entitli^l to demand is that 
no mure be exacted tnnn ii for the <xi»^ of a public higliway than the services ren- 
dered by it are reafcouably u-ortli. 

Whenever, thorcfiitv, a mie 4iuuld he established by the Coiiiiiiis- 
aion iiiidoi' tlic Town-i'iid bill, or any olher ivliirh could be devised. 
it W«ul<l iii'i'i-ifiiiiily bi' -nlijccl to review on the i.-:sui-is thu.t stated, and 
IJk'- Hiidbiy- of thr I nnitLii— 'mii would probiilily iLot have even primii 
fat-ir force, bceniiM' llie .|Mi-^rioii of leufionablenews would l)c jurisdic- 
tional aiid I'ould In.' di'ir'i'iiiidcd onh bv judicial ducisioii. (Vi-l V. S., 
<U8; li!!i r. S.. 4(;ti.) 'I'Uf <.'oiiuiii>.-iiin it«elf has stated that it finds 
itself unable to apply tin-.' coiif-tiuilional ndecf (Annual liepoft 1903, i 
p. S+). bul Llmt "a jii'-t riiic I'un iiol be determined indepeudentlv of 
the theory of .'^ouiiil proyTc,:," (Annual Report for 1895. p. 5!)). which 
theory it ha.- riinei' di-Hiifd. No argument is needed to show how 
difficult and overwhelming would be tlie litigation arising from such a 
sittiatjon. 

It U interesting Ut note in this connection how lightly the obliga- 
tions of the law seem to rest upon the Commission as at present con- 
stituted. (See Annual Report for 1903, p.M.) 

It ia oft«n difTiiiilt to suv what cuDHtitutee a reasonable rate, and mure dltflij^ilt to 
rive iu detail the rem^ini' t^ial lead to the conclusion reai^hed, althau)fh the Supreme 
Court of the Uniti-it Siativ has yivtii certain ruled bv which to test the resMonable- 
nefe of tranaporliaiin ■ Imlj -. ,.nii although the CoramisHJon has endeavored to 
&pply Ihoee nilrs >> : ■ i ■■ ■■ . - m ini:- interrogated railway ofBcialu aa to whether or 

not they are i!u\.- i ■■ ■ ■. Ih'u making ratee of transportation, they liave 

invariably antjui'ii-.l m ii..- i.' ' M'undi'aid that to do eo would be impracticable. 
The camerB do iioi Bi.piiHnii, [..j.-pew the necessary data for that p»r[>0!w, and then.' 
U Bt prepenl no otlii-T aomiu froii) which (he Commission can obtain «in'h riatn. 

That they are ambitious, however, to enter upon the task is shown 
by the following extracts from their annual reports: 



59ia iStmm AWti iftmmA rttf MMtimih ^ 

aiid lo |in'Bi.Tib(- wOitilulv ntlck wltU'li fli»ll In- r«aM>iuiUi', Jiv<t In 1<-.>lti «ltI|V|it^r 
carrier, i" a l»"k ii( mipI iiiiijfiiituiU- aii'l impurlam*. In Uit ivrfoniianci- i.( i 
Uwk lic!> till' tinitt unci ptrmiiuicnt wurk ul ptiMii' nipiliUion. (Anixinl I^jiurt 

[iclcmiaDdti lfi[- itiirlffti-h« of trHnHpunatluu wuuld 
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Within ivrtain limit* it ii< unaii policv f<:i 
tiftfff . even ni the expBiii:« of reiludrii; t'lie i"i 
no imc i«n l«ll. The mercliKiit who Imyf m 
he sella it whi'ther lie niak» or loi«« by tlii' 
rale, Iiuh a pretty aeeurate i<lt« fit ihe 
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whetht-r he i-iiould oi 
trnfflc at a et-naiii pri're. i Hi., p. 17. ) 

The frei(i!]i««ei(iaeoni|i!ex iinjlilem wheiia|>|)lie"ll'j8lmii 
Vltv tpw [iei>|ili- tiot aii|uaiiilt<lwilli the «il>jwt Uuvh miy iri 
tion'nf tiiat pmlilem is. ( Annual llpport for IBWt, p. Ifi. ) 

The Kfi^at Wlk of oiir onlern • • ■ luun pertain lo the future. They will 
orders flxin^t'ithera niaxirnmii ciraminituiiin rair, (Aiiniuil Report forlSBT, p. 31 

The Cnminianion thinks it pmlwhle that th<> chh-h now penilinK before it direo 
or indirectly aSwl alrniwt every locality and nearly all ii( llie j>eiji>le nf Ihe '" 
Statei'. (Advaniv Syiiopaiu of Animal ll.?port fur I'lKH. 1 

And when to all tti^irutlierililSc-uUiesiHKdcied the rcquii-eiiient thi 
in establishing iiitos ibi' (.'[Uiiriiission iiiii>i| fix tbt^iii ho tliitt they eii 
no urefcidicp thereliy In Ihe jnxN of iini' Slate over thof<e of anolbe 
while woi'kinjj: uiit Uieir liiciny nf soeial proijre.ss, it is fortiiniit« thi 
the fniiiiers of our CfiiistiUttiuii invested tile courts of the L'niU 
t>tates with the whole of the judi<'ial authority jjrantt'd to the Ke*len 
Govtrninent. 

That being the case, Senators, i» it not niaiiifest that every attemj 
that is made to take from the court" the jxiwer to deprive an aggrievo 
party of his remedy to go into court is absolutely futile: that it oni| 
excites expectations that are bound to be disappoiat^-d and thutn' 
only add to the clamor which hits been raised in some wa}' or other; 
that the courts, in performing their constitutional diiticn. are in si 
way attempting to defeat the puipc>M'>i of Congress? The mimifeii 
burliness proposition is to eliminate as much as posnible the delay 
which are involved in the inquiry before the Comniiswiim. You cii 
not make progress along the other line. Inntcad of reijuiriiifr, us thft 
Commission doea now, a formal proceeding before it lunl the takiiijf 
of testimony and investigation as elaborate as the investigation in * 
court of jui^tiee — and wMch, after all, is of no effect, as the Commis- 
sion has repeatedly said — why not do away with all that, as far m 
possible? 

Senator Newlands. You would not deprive the Commission of il 
powers in any way. and the exercise of those powei-s so far as may bS 
necessary to bring the complaints before the courts? 

Mr. Davknpoht. Certainly not. 

Senator Newlands. Do they go any faither than thaH 

Mr. Davenport. A great deal farther. They try the luatter out 
before the Commission just as if it were a court. 'I'hey proceed with 
all these formalities until the Commission has actually got the ides 
that it is a court, whereas under the decision-s of courts they are noth- 
ing more than commissioners or referees of the circuit couiis to n ■"" 
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preliminary invest igatioii us to luattere which are brought before the 
courts. 

Undoubtedly ttii' idea of tiie authori^ of the origitml interstate-com- 
merce avX. as it now stands on the statute liooks. was to protect the 
railroads from the necessity of appearing in court to answer all sorts 
of chareesaiid defend themselves: in other wordfi, that an inquiry 
should be instituted which should make a good ground for action in 
the courts* before their interposition was invoked. But tiiat ha** devel- 
oped, as you will perceive, into two defects; the railrond coinpanies 
have to apjiear and fight it out at great expense, as in court, and it 
docs not oix-rate to protect tlieui at jul from tlda kind of investigation 
pursued at the hands of parties who think they are injured. On the 
other hand, it has entailed upon the shipper and tho.se who seek the 
protection of the law all that expense, and so great is it. as Judge 
Cowan said, that practically the individual shipper is without remedy. 

The Chaikmas. I have a memorandum to aak you a question on that 
point: As you coustrue this bill, does the expense of initiating, con- 
ducting, and concluding proceedings outside of the Commission fall 
on the shipper H 

Mr. Davenport. I have not specially examined as regards that point. 
I am not now prepared to answer the question of the Senator. 

The Chairman. As I have read the bill, that is one of the things that 
I thought ought to receive consideration — that the individual snipper 
standing alone Diaj' have to conduct proceedines at his own expense and 
often meet very great delay of the court, ana he may easily fali under 
the displeasure of the railroad and perhaps not get proper conaidem- 
tion afterwards for that reason. I thought perhaps you might have 
something to say on that point, 

Mr, Daveni'ort. This is the point, as I think wo have had ihU situ- 
ation revealed by the course of events, that the railroad company iind 
the sbipjwr are hauled before the Commission at the cost of intermina- 
ble delay and enormous expense for a preliminary investigation that 
amounts to nothing except to lay a foundation to bring the matter to 
the attention of the court. 

Senator Dolliver. But this bill seems to have for its object to 
make their investigations amount to something definite. 

Mr, Davenport. Yes, sir. But I say that an examination of the 
authorities shows them to be conclusive, that the wit of man can not 
devise means by which you can keep out of court every rjuestion to be 
investigated by the CVjmmission Itself, 

Senator Dollivek. But if the Commission could not he clothed with 
the power to find what is a reaj^onable rate, how did it happen that in 
the maximum rate cases the Supreme Court in its decision wont on. 
page after page, without even intimating that that power could not i>e 
conferred upon the Commission, but discussed simply the qiiestion 
whether or not Congress had intended to confer that power? It seems 
to me that in that case the veiy strong implication of the decision ia 
that that power could have been exercised by the Commission if Con- 
gress had actually conferred it. 

The Chairman. To fix a definite rate'i 

Senator Doli-iver, Yes, sir. 

The Chairman. Docs it go that far? 

Senator Doluveh. Yes. 
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Senator Xewlands. I understood Mr. Davenport to assert that the 
exercise of the power of tixing rates could be vested in the Conunls- 
sion, but it would not l>e a judicial power: that the power of enforc- 
\n^ the observance of nitos was one that could only be exercised by 
the courts and not by the Commission. 

Senator Doli.ivek. When the court determines what the law is it 
is the dutv of the citizen to carry it into effect. 

Senator Newlands. But I mean where thev refuse. 

Senator Dolliveu. Of course if a corporation should refuse to obey 
the law there would be no remedy except in the courts. 

Mr. Davenpokt. The Senator from lowa will notice that he begs 
the <]uestion there, for when the Commission fixes a rate that is not 
necessarily the law, because whether it is the law or not is involved 
in the proceeding in court, and hnmediately when the matter is brought 
into court every element involved in it is the subject of investigation. 
There is no escape from that. In that connection let me refer you 
again to the case I quoted from the other day, Smyth v. Ames (169 
if. S., 527): 

The idea that any legislature, State or Federal, can conclusively determine for the 
people and for the courts that what it enacts in the form of law, or what it authorizes 
its agents to do, is consistent with the fundamental law, is in opposition to the theon' 
of our institutions. The duty rests upon all courts, Federal and ►'^tate, when their 
jurisdiction is properly invoked, to see to it that no right secured by the supreme law 
of the land is impaired or destroyed by legislation. This function and duty of the 
judiciary distinguishes the American system from all other systems of government. 
The perpetuity of our institutions and the liberty which is enjoyed under them 
depends, in no small decree, upon the power given the judiciary to declare null and 
void all legislation that is clearly repugnant to the supreme law of the land. 

Now, to take a concrete case, which is of course the way all practical 
men would attempt to ascertain the facts and truth about such a matter: 
Suppose a complamt is made to the Commission that a particular rate of a 
particular railroad is excessive, unreasonable; the party is required to 
come in and answer, and in determining whether that particular rate is 
unreasonable ever}^ rate on that road has to be investigated, as Judge 
Cowan largely illustrated in his case; the value of the property, the 
original cost of construction, the amount invested in permanent 
improvements, the opemting expenses, the present value of stocks and 
bonds, the relation between the local business and the through busi- 
ness — all those things have to be considered, and it is a most intricate 
question, and the whole subject involved is jurisdictional, because you 
can not single out one rate and say that because that rate may be a 
little high therefore the road can not charge that rate, for you will see 
in the decisions of the Supreme Court that the common carrier is 
entitled to distribute its charges around so that upon the whole of its 
business it may be able to operate. You can not take one rate and 
attack that in detail, fix that, and then go on around and fix them all 
separately and independently in that way. 

But, fifenerally speaking, 1 submit to the committee that it is estab- 
lished, beyond the chance of any reasonable man expecting ever to 
overthrow it, that the Commission, if it is going to determine whether 
or not a particular charge is reasonable, has to go into all these mat- 
ters, and that entails an enormous expense and enormous delay, and 
when it is all done under the existing law and under this bill or any 
other that could be devised the case must necessarily be gone over again 
bj the courts in all respects, so that the parties are no farther along. 
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The very L'ase .ludjre Cownn brauf^hl lii'foi-e the Coiuruissioti— that cattle 
(yise^is goiii); straight to thp Ijone yard, you can spc. for he did not 
prove any case arcorniiit,' ti> the rules laid doVn by the Supreme Court, 

Senator Newunijs. Hut dues not vonr contention necessarily lead 
to the lont'lnsion that iii'^lcad of siinply giving the Commission a 
revisory power over rates made hv the railroads themrielveH it would 
be better in the first instanf.e to give them the power of making these 
schedule ratea'j As I underxtiind. there It* no que.stion about the power 
of Congress to fix the {ii\h. and there Ls no qui^stiou about the power 
of Congress to delegate thiit iiowcr to a Commission. As 1 under- 
stand, tiie railroads ohji'i-t to tuiit power much more than they would 
to the power simply of revising particular rates upon complaints, or 
jiai'tieular schedules upon compiauit, or particular classifications upon 
complaint. 

Your objection to that, and I think it is a reasonable objection, is 
tiiat if half the rates tixi'd liy niilroads ai'e too high and half are too 
low, it would obviously be unjust to reduce the hio;h rates without 
increasing the low rates, assuming that altogether they produce only 
a fair return upon the investment. I admit that ; but does not your 
contention lejid to the conclusion that, instead of simply giving the 
power of revision ujion complaint, we should just turn right over to 
tie Commission the full power of making tariff rates? Otherwise do 
you not abandon all power of regulation and control'; 

Mr. Davexport, Accordinjf to my conception of this act. although 
you call this the power of revising rates, practically you confer upon 
the Commission the ]H)iver to make rates. 

Senator Newlands. That is, through revision, amending, and i-hang- 
ing. 

Mr. Davenport. And that you can not start in on it and make it 
effectual unless you carry if on to completion. 

The electric bell having sounded the call for an p,xBcutive session of 
the Senate, the committee adjourned to 10. 3() a. m. to-n 
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8. SkXATK CoMMin-KK ON LnTEKKTATE CbMMERrE, 

Sotimfo;/. Frhni.wj IS. IQQi,. 
STATEMENT OF MR. MILTON H. SMITH. 



Chairman'. Before proceeding with yonr statement you may 

state your name and oixupation. 

Mr. Smith. My name is Milton H, Smith. I am president and chief 

executive officer of the Louisville and Nashville Radroad Company. 
Senator Koraker. We have under consideration what is known as 

the Esch-Townsend bill, Are you familiar with that bill; Have you 

Been it? 
Mr, Smith. Yes, sir- 
Senator FoRAKER. Can you favor the committee with your views 

with respect to it? 
Senator Citllom. I suggest, Mr. Smith, that yon take up the Esch- 

Towneend bill, and if there is anything in it that you object to. say si 

and give your reasons. 
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Mr. Smith. Mr. Chuiriimn, I have hurriedly prepared the following 
c'onmients from the standix)iiit of one who ha» served the ^^servants of 
the people"' for more than forty-five years. I have but a nominal 
financial interest in the ownership of the corporation I serve. 

I ought to have submitted a carefully prepared sUitement. Circum- 
stances have prevented me from doing so. 

It may facilitate compreliension of what 1 may present if 1 suggest 
certain "points of view." 

First. The capital of railways is the aggregation of capital of 
numerous individuals; therefore, individuals own the railwa^^s. 

Second. Selfishness is the incentive to human endeavor. 

Third. Societ}', as organized, permits each fellow to get w^hat the 
other fellow has, if he can. 

"Railways are servants of the people.'' So are all corpomtions and 
individuals who solicit the patronage of the people. The negro who 
cultivates a cotton patch is served by the merchant who wants as much 
of the result of the negro's labor as he can get. His patronage is 
solicited. A merchant located in a cotton-growing district wrote me, 
a few months since, that a large cotton crop had been profitably 
marketed; that the negroes had money, and suggested the running of 
excursions. My conclusion was that he, having secured all of the money 
of the negroes to which he was entitled, was selfishly willing that the 
railways should have the remainder, on the theory that the negroes 
would not resume work until their inonc}' was expended. 

The butcher serves the pu})lic; so does the milkman. The railways 
must be regulated; they are. So is the man who sells milk. In the 
city of Louisville recentiv the li(;enses of a large number of sellers of 
milk were revoked by tte health officer liecause, it was alleged, the 
milk the}" sold was produced from cows that had been fed unwholesome 
food. 

The Supreme Court has, in effect, said that under the police powers the 
people may, through their representatives, do anything tnat, in the 
opinion of such representatives, will protect and promote the interests 
of the people. Assuredly, the railwaj^s are regulated; they must 
transport the mails under regulations and upon terms fixed by the 
Government; the speed of tmins is limited; tney are required to pro- 
vide and erect stations according to specifications provided M' repre- 
sentatives of the State; the whistle of the locomotives must be sounded; 
must not be sounded: they must not emit smoke; equipment must be 
provided, cared for, cleaned at times and in the manner required by 
regulations; must be constructed and equipped with certain appliances, 
etc. The burden of these regulations is being constantly increased. 
The burden of taxation is also constantly increasing. Individuals furnish 
capital with which to construct and equip a railwa}^ for which they 
receive bonds, stock, or other evidences of ownership. The statutes 
require that the property thus created be assessed at its fair cash value. 
In addition^ a so-called franchise tax is assessed. The owner of a bond 
of a railway drawing 4 per cent interest is subject to taxation, if he 
lives in the city of Louisville, equal to between 60 and 70 per cent of 
the total income. If he lives in Louisville and owns stock in a railway 
located in Tennessee, such stock is subject to taxation at its fair cash 
value at the rate of 2.64 cents on each dollar of such valuation, whether 
he does or does not receive a dividend or income upon the stock. 

In addition^ the remuneration received for services rendered is, 
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tbioiigliout a lai^jje jmrt of the t-ouiitrv. rixpci by rppreseiitalivcs of 
the Stalo. 

Conti-ftst the foregoinj' with the ti-eatmpnt accoi-ded cnrriei-s plvinj^ 
the navigabli' rivers. The United Stales (Tovernmetit appi-opnatps 
money collected by indirect taxiUion. of which the niilwaye |«ty an 
impoi'tJiiit jKirt. to provide li^jhtK to aid the Iwals in tindintr iheir way 
at night, to improve the rivers by dredging, removing oli-itructions, 
eonstructitig dani.s nnd lock.H and maintaining and ojHrrating the same, 
in some instaiiees the cost of ntiiintenanee and operation tM'ing equal, 
or nearly so, to the total value of the nrojierty tmnsported along the 
nvers uimn which the expenditure has Iteen iiinde; in other woi'ds. the 
Govermiient could, from the interest on the eo^t and t-ont of inuinte- 
nuiiee in some yeai's have saved numey \iy presenting the consignees 
with the property transported. No atti-nipt is made to regulate or fix 
the nite charged hy such carriers. 'I'hey may, and sometimes do, 
increase the nite iOi). 3ll0. or 40t> per eent without notice. 

No attempt ha-s in recent j-ears been made to tix the price which. 
the vendor of milk shall receive for liis merchandise, in wliich is 
included the cost of the service. 

It is proposed that the I'nited States shall, through a commission 
subject to certain regidnlioiis, lix the veiFUineration wdiich the rail car- 
riers shall receive for that part of the services rendered not subject to 
control i)f i!ii> Stiili's, or wiml is icrmed interstate tratfie. Those favor- 
ing tin' ciiiu-tuu'til ol' siu'ii Ifii'i-iliitinn assert that a commission dulv 
autlioriKed can readily perfurni tiie duties assigned it in a maimer to 

Eroniotv the iiiti'vcsls of l!ie people; that it doets not require special 
nowledge or training, other than that which may be possessed or 
acquirBd by commissioners appointed by the President; that the rep- 
resentatives of the rail interstate carriers who now perform this service 
ai-e not men of unusual ability and Imve not succeeded in adjusting 
rate« intelligently or satisfuctorily. 

For many ye:irs my lime and energies were devoted to the adjust- 
ment of rates for the trnnsjiortfltion of pi'operty. espeeiiilly Iwtwecn 
pninb; in the territory described as south of the ( >hin and east of the 
Mississippi rivers, and other |j<)int.t in tiie rniled Slates, akhongh 1 
was for three years the general freight agent of the Halliiiiur- and 
Ohio Railroad." When I lirst eugagea in such work the traiis!n-tions 
were very simple inileed as compared with t!ie present complicated 
ones. The railroad mileage of tiie country was smaller and I fie mile- 
age opemted by each company min-h les.^* than now. and the repre- 
sentative of each compuny tniide a local tariii'. which differed in 
classification and rate per ion per mile. Property was tranaferreil at 
each point of inter-ection. -ay beLweeii Louisville and Atlanta, trans- 
ferred at Nashville and Cfiattaiiotiga, I recall that the rate on Hour 
per Imrrel, Lonisville to Atlanta, was made by adding the local nites 
of three roads: 
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That was in 186(>-<)7. The present rate per barrel on flour between 
same points i>. 44 cents. 

To illustrate the increase in the difficulties of adjusting rates for a 
large s^'steni of roads at tlie present time, as compared with those 
encountered in 1861^ I submit herewith the local tariff of the Louis- 
ville and Nashville Railroad Company in effect in July, 1869, being a 
single sheet on which is ]^rinted the classification and the rates between 
all stations on the lines operated by the company at that time. It will 
readily be seen that it would not be difficult for a general freight 
agent, agent, bill-of- lading or manifest clerk to memorize the classifi- 
cation and rates. A similar tariff was in efl'ect on the Baltimore and 
Ohio Kailroad for lines east of the Ohio Kiver in 1878. 

In contrast I will call your attention to some of the classifications 
and some of the tarifis now in etfect on the Louisville and Nashville 
Kailroad. 

In an attempt to provide rates between all points on and reacrhed via 
the roads operated oy the Louisville and Nashville Kailroad CJompany 
the tariffs liave become so complicatcMl and so voluminous that I, who 
devoted many years to adjusting tariffs, am wholly unable to compre- 
hend them, and would much dislike to undert^ike to quote rates from 
them. Take the rates from Louisville to Atlanta. In addition to the 
numerous classes there are, 1 believe, from 140 to 160 so-called com- 
modity rates. This complexity and volume is the result of an effort 
upon the part of the traffic department of the Louisville and Nashville 
Kailroad to adjust rates for tne transportation of property from all 
points of origin to all points of destination passing over its (Louisville 
and Nash>'ille) lines. These rates must be compiled with the coopera- 
tion of representatives of competing and connecting lines, and neces- 
sarily there is a divergence of views, and the peculiarity is that the 
views of the representative of the competing line that wants the lowest 
rate necessarily prevail. In addition to meeting the views of the repre- 
sentatives of connecting and competing lines the views of the other 
party i nte rested — the shipper or consignee — must be and are considered. 

One of the difficulties encountered by individuals when they unite 
in contributing capital for large enterprises is that such enterprises 
must necessarily be conducted by bureaus. The officers and employees 
of such bureaus receive a stated compensation. Only persons of 
mediocre capabilities are willing to contentedly serve for a daily, 
monthly, or annual stipend. Mr. Carnegie, commencing as a telegraph 
messenger boy, early attained the important position of superintendent 
of an important division of the Pennsylvania Kailroad, which he 
promptly surrendered, doubtless believing he could, in other ways, he 
more successful in getting what the other fellow had. May this not 
account for the fact that people who may be said to possess the com- 
mercial instinct — the desire to buy cheap and sell dear — are found 
among the patrons of the railroads instead of among its officers and 
employees? The traffic officials of the railways of mediocre abilities 
have to deal with the shrewdest and ablest people of the country, those 
engaged in commerce, and we may be assured that under these circum- 
stances the interests of the shippers are fully protected. In such a 
contention the rail transportation lines must be worsted. 

There is much said of favoritism shown to big shippers upon the 
part of the railwa3^s. Doubtless there is truth in these allegations, 



although I hiilii'vi- Umt tlicrc ii much less cause of cotuplaint now 
than in the pa-it; hut it i-^ not the bij; nliippera alone that the traf- 
lic officials hiivo io loiiti-nil with; it is the big cities or ooQimunitiee, 
whore pnictitiiMv nil shippcis, tlirouyh their aywoeiatioiw. seconded in 
their efforts liy liuiividuiiU. I'mieavor lo secure a relative a<lju><Unent 
of mtes that will frive (hem some advaiitain> over cornpeling big cities 
or conmumities. These ctfnrts are often seconded and promoted by 
carriers that Imppeii to he Imyely interested in the tratfic of these 
large oommnnities. Ati an ilui^itnitioii, the representatives of the 
shippers of Chicago have long complained that tlie rates from that 
city to points wonthof the Ohio andenstof the Mississippi rivers were 
too hign as comimred with the mtes from North Atlantic seaboard 
cities to same territory. Cincinnati has made and St. Louis is now 
making the same conipliiint. If the change is made or an attempt is 

I made, you will immediately hear from the representatives of the North 
Athintic cities. If the rate from Chicago i^ reduced, this changes the 
relative adjustment of rates from that point with the adjustment from 
all other western points, including Cincinnati. Louisville. St. Louis, 
Kvansvilie. Memphis. New Orleans, etc. It is therefore probable 
that if the demand of Chicago is acceded to. it will result in a genemi 
reduction from all points, leaving the relative adjustment about as it 
now is. which would not lie what the representatives of Chicago desire, 
namely, a move favorable relative adjustment. 

I have tried in a feelile way to point out some of the difficulties to 
be encountered bv a ccnumi-swion undertaking to adjust the rates of 
transportation of the rail carriers of interstate traffic. To me the 
magnitude of the undertaking is appalling, and I think it will become 
so to any one who gives the subject serious and studious attention. I 
think this may account for the expression from the Interstate Com- 
merce Commis.''ion soon after it was organized, when, speaking 
throngh Judge Cooley. it said; 

Tin.' Criinmi^sion would, ill effect, Iw reqiiiri-il lo act as rate makers foralltJie 
roiulM and CI impelled to odjiiHt the taritfe »> as to mt>et the exigencies of busings, 
whitest the name time tndeav'iriiiK t" |iri»tw:t relative righta and equities (rf rival 
tamer,-? and rival lo(«lities. Tlii? in aiiy I'^nr-idpraMe stale would be an enormous 
task. In a (Country m lar^e as uiufi and witli mi vast a mileaffe of ronde it wuiiid be 
Bttperhmnan, and iliu o.inslructkiti <'i tlif !.|;itiite which woliTii require its perfonn- 
ance would render tlic line Hdmiui'-tratii'n of the law altogether iniprartii-ahle, 
and that fai't tend^ stronjilv li- siinw that audi a cimBtnirtion could not liave been 
intendiHl. (In re I-iiuisvifle and Nashvillt- Coinpanv, First Interstati^ I'liiiinierce 
Beport. p. Sfi. ) 

It may be asked, if the difficulties encountered bv the railways in 
adjusting and nmintaining rates are so great, why should the owners 
not favor adjnstnii'iit by the United States Government thronj^h a 
CAtumiettinn ; The answer is that if the owners of the railways believed 
that the (iovernnient conld, through a commission, fairly adjust the 
mt«Hof transportation .so as"'to meet the exigencies of business, while 
at the same time" protecting the " relative rights and equities of rival 

I carriers and rival localities," and enforce the maint^'nance of such rat^s. 

1 Ihey would doubtless favor the arrangement: but no representative of 
the railway companies, so far as I am advised, believes that this can or 
will be done. 

It is well known that the present Interstate ConnnerceC^munission. 
Hnce the expression which 1 have quoted was made, has not only been 
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changed in its personnel, but has changed its views^ and that it now 
believes it is competent to adjust rates and is desirous of assuming the 
responsibility of doing so. From mv own experience and observation, 
the result would l)e something as follows: Some years ago, under the 
supervision of the engineers of the United States, certain excavations 
were made in the harbor of New York. After several years of labor, 
mines were planted and an explosion armnged for. At a given hour 
a child pressed a button and the explosion occurred. It is not impos- 
sible to plant mines under a number of large cities, all connected by 
electricity, and by pressing a button, which a squirrel might he taught 
to do, simultaneously destroy such (rities with their inhabitants. Some 
years ago the cities of Chicago and Cincinnati, through what is known 
as freight bureaus, appealed to the Commission to reduce the rates 
from those cities to a num})er of points in the South, claiming that 
such rates were too high as compared with mtes from other points, and 
especially the North Atlantic seaboard. The Commission, after an 
investigation, ordered a reduction to be made. Had the order been 
literally complied with, the relative adjustment with all other parts of 
the countiy would have been deranged — blown up — and the representa- 
tives of the railways would have been left to clear the wreck by read- 
justing or reducing rates from all points affected; in other words, 
restoring the relative adjustment. A refusal to do this would have 
resulted in great dissatisfaction and disaster, and would have seriously 
affected the revenues of some, if not all, of the c*arriers. 

If an adjustment of rates from Chicago and Cincinnati had been 
undertaken by experienced tmffic men they would, from the first, have 
recognized that if a reduction was to be made it would necessarily 
involve changes from other points, and the order for such reduction 
would have been issued simultaneously. 

The conclusion I draw is that if a commission is authorized to adjust 
rates it will not actually undertake the labor of a general readjustment, 
but may order such changes as its judgment warrants, leaving the 
traflSc oflScials of the carriers to look to and care for relative adjustment; 
in other words, that the diflSculties of adjusting rates will be largely 
increased — that an adjustment of rates will practically become a polit- 
ical question or a question between rival communities as well as rival 
carriers. 

In addition to this, the ow^ners of railways fear that the Commission 
exists to protect the people and not to protect the interests of the rail- 
ways; that it will only reduce rates; that it will not advance them. 
Bills have been introduced and advocated prohibiting the Commission 
from increasing a rate and prohibiting it from preventing the railways 
from reducing rates. 

We may, I think, conclude that should a commission be created with 
poAvers to adjust rates, and should it make any material advance in 
rates and enforce the maintenance of such advanced rates there would 
be an immediate demand for amended legislation, possibl}" abolishing 
the commission. 

One diflSculty in legislating on the subject, and of enforcing legisla- 
tion in the past, has been the determination to ''eat the cake and 
keep it." Unjust discrimination, defined as making for one person a 
lower rate than for another, usually a secret rate, for the transporta- 
tion of property under similar circumstances and conditions is pro- 
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hibitcd by 8tJltut4^ and Iwfon? tht> PtiiK^tnicnt of sucli sUitutc wiw 
utilawfiil. PofMurmlly. [ liavPnlWB.yfOppo.ted — bavo never pmcticod or 
pcriuitt«d— such an aajusttiieiit or^iicli uniiii^iMiiciit't, not only betiftUMC 
It was unlawful, but, bocaUHc, in my opinion, it was bad policy for the 
carrii!!-. bclievinj' lliat it whm bi'tti'r toliJive thi' patronnjfi' of ii bundrcd 
small wliipiJiirH tlian tim wanic imtronatfc from nrn' [mffc one, Nevcr- 
tbolasH, niijust dii^crimbiatiot) is thn rculi of <'<iui|i<>litioii, and the 
people and tin- icgisliiturcs intist tbul ibr caiTii'rs imi.st fonipute, and 
rbov are not Batisiied whun Hiich ciirri<M'K roinpi'tc iil i"|iiid rates, 

'flii«c(nnpl;iirit i^ j'l'pi'iiti'dly n-fcrri'd (ijin tliu ln!ttnngfj givL'ii before 
the IntinKlato (.'oTiiniitti'c nf tlir llunw, and it is alleged that I>ecuu8e 
trari'iers iij,'i'<'<' upon, i-^-'H'. mid iiiaintiiin uniform nit«.t it is a viola- 
tion of tlif imtili'iisl !iuv. How liin tlir cnrricT" iivoid unjust discrim- 
iimtion if nol pcniiittcil lo ninkc unifurni rtitf^i A >.lii|jjjiT shipping 
by one line at u givn nili' Is unju-lly cliscriininnlcd u^riiinsl if iiriother 
can'iev tnLnsporln likr ivind of pmpcilv far ;iii..iIiit sliippcr bi.-tween 
the »am^^ jioiiit.s Lit It l.'s- i-!iti>. I li;i\.';iKvu\s j-^.-i I timt if the anti- 
trust law was intrn.lr-d In pr.iliil.it lln' I'-tiil.li -l.iiijr of iit.'n>(-d and 
uniform I'litcs I woidd ii-;siiiiii> tif n'sjum-iliility of \ iulatirii,' il. believ- 
ing that no iientilty wmdd lie inllii^Lvd for nih'Ii violation .-so long as 
VHtieH not uniform would uTii|uerttioiiably violate another MtatuUi. 

In this uoniieelion tin- f'lliowiiig extract from a speet^h of Senator 
I'latt. in tiie I'nitnd Stuti- Si unte, on January 5. 18S7, in dineusMing 
tho then pending i' ; [" r. _iil;ili- comniereo. is interesting: 

Indeoil, theu'hol .^i< I'nientebetweenL'miipetinKriimttifnrtliumakiDg 

of rat«fl. Tlic hciii ■■. iiiiiit a harrt and fast aKi^'iiieiit between railroads 

lo niaintain rati'.-'. !■■■ !'■■■. I. ir .ii xi t'oinpets ll. It dneit imt jirujjoBe (o interfere 

with any otht-r iiii'ftnf wliii'li inthna'ln may adopt wliii-li arf imtnix-moTits lo the 
railniadB thenimilves to maintain mt™. 

Evidently, what is wanted is that the railroads hIuUI continue rate 
wars, each trying to make n lower rate thnii the other. This can not 
be done if unjnsl di.-tcriiniriHtion 'is prohilntrd. 

When the right or feasildlity of the < lovrnimttut to fix the iiiteM of 
rail interstate cRrrii-i'.-i i^ .juc.slionc-d we are Inld that railway corpora- 
tions liave a dual existence; that they exercise the powers of eminent 
domain, or may do so; that they may take the projiertj' of others 
without theii- consent, paying therefor eomitensation tixed by tribunals 
created to protect the mterent-i of the party whose property is taken, 
and that this gives the [icojile. through tlieir representatives, the i>ower 
to fix the remuneration they nniy receive for services rendered, regard- 
less of the terms lixed in Hie original charters or the conditions which 
the individuals understood to exist when they furnished the capital, 
i. p., invested in the stock or i>onds of the corporations. 80 promptly 
and so confidently and pi'rsistenMy is the ti'rm "eminent domain ' 
vocifcratt*d that it has an appalling, paralyzing etTect, and ends the 
discussion. 

I have had nnich experieniT. in a practical way and bv observation, 
with tho exercise of einirient domain by railway e irriers. In 1850 
there existed a number of commurdties betwi^en thote of Louisville, 
Ky.. and Nashville, Tenn. Their transportation facilities were lim- 
ittnl t,o animal pt)wer. except the cities of Louisville, Bowling flreen, 
and NashviMc. which were liif/ated on nnrigjil>le rivers, affording inter- 
mittent tniiHp'>rt!ttion facilities for a piirt of the vear. Thesa com- 
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inunitios ent(»ro(l upon the construction of a railroad from Louisville 
to Nanhvillo, tho municipalities and counties furnishing much the larger 
part of the capital, the remainder heini^ supplied mainly by individuals 
living in the conmumities. To lawfully cross public roads and navi- 
gable rivers, as well as to t-ake the property of individuals who might 
seltishlv oppose the taking of proi>erty needed, even though paid it8 
full value, the right was obtained from the State to negotiate with the 
proper authorities for the privilege of crossing public roads and navi- 
gable rivers and to take the property of the seltish individual, P^^'ing 
therefor a price fixed by his neighl>ors. It would have been difficult, 
if not impossible, for the people to have constructed the road, which 
they then believed would i)e and which afterwards proved to l3e greatly 
to their convenience and benefit, without such authority. 

In the charter granted hy the State maximum rates were fixed for 
the tninsportation of ptM'sons and property. No intimation was then 
given that the State reserved the power to further adjust rates. For 
nearl}' thirty years the people located along the line in Kentucky and 
Tennessee controlled the milroad through ownership of ma]orit3^ of the 
capital stock, and natumlly manifested an interest m its operation and 
success. It was their road. There still exist one or two short rail- 
ways owned by the conmiunity which they serve, operated by the 
Louisville and Nashville Railroai Companv for the owners, such owners 
or the people served fixing the rates of transportation. Undoubtedly 
if the people living along the line of a railroad and who are its patrons 
own or have a financial interest in the same it adds greatly to their 
interest in the conduct and success of the railway and facilitates busi- 
ness intercourse. 

This suggests the desirability of the patrons and employees of rail- 
ways investing their savings in their securities and becoming joint 
owners. Such transactions are prohibited by unwise taxing laws. 
Take the Louisville and Nashville Railroad, for illustration. I can 
not conscientiouslv recommend to employees or others to invest their 
savings in the stoclc of a comi)an3' subject to such extreme fluctuations, 
having within the last twenty years varied from 25 cents to $1.59, and 
can not recommend an honest man to purchase a bond of the Louisville 
and Nashville Railroad Company yieldintr less than 4 per cent per 
annum, when, if he lives in Louisville, it is subject to a tax that will 
absorb nearly ij6 per cent of the total annual revenue received. The 
result would even be worse should an employee living in Louisville 
buy the stock of the Nashville and Decatur Railroad Company, a Ten- 
nessee corporation, upon which the Louisville and Nashville Railroad 
Compan}^ guarantees a fixed dividend. 

The exercise of the power of eminent domain by established rail- 
ways, when it becomes necessary to extend their lines or increase their 
facilities, has become of little value; in fact, of no value, except that 
it does not permit selfish individuals from a})solutely stopping exten- 
sions or improvements, provided the railways are willing to pay the 
price. 

Desiring to acquire property for additional facilities, the Louisville 
and Nashville Railroad Company recently purchased through agents 
much the larger portion needed before its plans were made known. 
The property subsequently acquired cost 400 to 500 per cent more 
than that theretofore purchased, hi trials, a conscientious man has 
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lestilietl that pro|>erty worth ifri.S'H' for other than railroad uses was 
Vfortli for wiK'h iixs ;?ls,nOi), nil of which goe^i ly show that in the 

exereiso of cniiiK'nl 'I nin l>_v i-ori>orjition!. the people do not need 

the Bj'mpathv of ihc iiifil.'iliu-; ilial iuhIit a ^ovoniiiK.^iit of tlie people, 
by the p('opli\ for llic jji-oplr, the poopic can lake care of thftiiHclves, 
Rnd that the rorporation^i aie always wor-te<l. Siiivly. under i^iieh 
cii'cuiiistunce-s, the <'xercise of the power of eminent domain hy rail 
rarriers should not he made a ralifl rea?ion for the people fixing the 
remuner-ation to bo reeeived for service-i n-ndered. 

The railways must triiiisporl propi-rty and persons at reasonal»l« 
rates. Who shall deride; A>. in oilier commercial transactionH, the 
parties directly interested —the ■^iiip|ier or patron and the tmnsport«r. 
Carriers i-an ojily prospei' Ijy juninoiiii^' and creating traffic GateH, 
even if rcHsniiuMc, if ton hii,')i, liv-l im nr reduce the woiirees of tmffie. 
The fact Ihnl diuini;- tlu' -ix year- mding with .Tune, 1303, the tons 
mot'eil by the interstute rail cai-fiei'- "f the L'nited Stfttos inereaiJed 70 
per cent, and the uumber of tons moved 1 mile increased 82 per cent, 
is pi'oof positive that, the rates ha\-e not been so high as to det^troy the 
sources of tratEc, but that the railway carriers have been I'euiarltttbly 
iucccHsf ul, not onlv in their efforts to increase trafBc. but in furnishinf; 
the increased faeilitiew ret)uired. 

One of the complaints persistenlly. repeatedly, and earncstiv ma»le 
by those advocating the adoption of the pendiiii,' bill is that the rail- 
Coadii are too prosperous: ai"e making too large profits; havi^ increased 
rates. At the close of the fiscal year June SO. 1S84, 4(i.SlH.8i miles, 
being over iil.fi [ler cent of the total mileage of the country, were 
being operated hy receiver!-. At the elosie of the fiscal year June 30, 
ll'US. or nine vearK later, but l,lf<5,45 miles, or alwut one-half of 1 
per cent of the total railroad mileage, was being operated by receivers. 
Wa.'f the condition existing at the lirrtt-nained period a desirable one ; 
Do thpse who complain of existing condition^ msist that the railways 
shall perform the service upon tviiu^ that I'ause lrtankrupt*;'y? It Js 
probable that a portion of the pmspi-iily may liiive been the result, not 
pf increase in the published or lawful I'uli'^.. but from a decrease *in the 
bnictice of making secret or unlawful rates. Doubtless a part of the 
increased revenues is due to the increased tmttic, which, as 1 lia\e al ready 
stated, would not have been the result had rates been unreasonably high. 

If the traffic of the country continues to increase during the next 
ten years as it Ims during the imst tru years, a large increase in the 
capi'tal invested iu incn-a-ing tbi' fuiiiities of existing roads, and con- 
struction of additional I'allroad-. will be ro(|uired. Can the country 
be benefit^'d by the enactun'ut of legi-lution that will increase the difH- 
tulty of obtaining the nece-..sii ry cnpital, and thereby increasing the 
cost, and restricting the extension id' ibe additional facilities* 

The following is an illustnitioii of !iow the railways and thpii' patrons 
miy." cooperate to create traffic: 

\ 111 ISKO the Louisville and Nashville Railroad Company operated 
^buut 2(Jll miles of main-line railway in Alabamu. In 1884 this had 
been increased by something more than :iUO uules of main line. Since 
thatyearllie Ijouisyilleand Nashville Railroad Company has constructed 
pver' 700 miles of bianch lines in Alabama, all of which were con- 
structed for the puriH»se of developing uiinends-coal. iron, etc. — and 
forest products, and, iucidi-ntally, to pi'ovide facilitieo for transport- 
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ing agrirultura] products. These roads have in the main been con- 
structed in a difficult country, SO as to provide facilities for the mining 
and shipping of ore, iron, coal, etc., with the least possible expense 
to the shipper, and in nearly all cases under arrangements with 
shippers to open mines simultaneously with the construction of the 
road. Simihir arrangements have been made for the manufacture and 
marketing of forest products. The company has in numerous instances 
loaned capital or obtained it by loaning credit to aid patrons in estab- 
lishing coal mines, furnace plants, steel plants, rolling mill plants, plants 
for the manufacture of forest products, etc. Necessarily tne rates have 
been adjusted so as to permit of the marketing of the products. Had 
this not Ix^en done the investment of the company in railways and of 
others in mines, etc., would hav(». been lost. A similar policy has been 
pursued in Kentuckv, Virginia, Tennessee, and Georgia. I have reason 
to believe that a similar policy is pursued by other corporations, '' serv- 
ants of the people.'" 

There does not seem to \m any necessity for interference by the 
Government with such lx?neficial arrangements, unless it be for the 
protection of the carriers. While the carriers are undoubtedly influ- 
enced by selfish motives, i. e., the desire to increase their revenues by 
increasing traffic, they are liable to imposition as a result of bureau- 
cratic management. Their manager ma}', after long service, have 
acquired the confidence of the owners to such an extent that he is 
largely permitted to do as he deems best, or make important trans- 
actions without much effective supervision, and the snrewd fellows 
who are in the business of buying cheap and selling dear, trying to 
get what the other fellow has, ma}, by misrepresentation, flattery, etc., 
induce the representative of the owners of a railway to do unwise 
things — another instance in which the railwavs may be worsted. 

The representatives of the railways, like otters soliciting patronage, 
must, in addition to making reasonable rates, treat patrons with con- 
sidemtion. All patrons look alike to representatives of the transpor- 
tation lines. Some who look like patrons may not be such, but they 
may become patrons. Hats off. What can I do for you; and you? 

The present agitation has been largely prompted and promoted b} a 
department of tlie Government, aided by persons who gain a liveli- 
hood by agitation — by striving to create friction between the carriers 
and their patrons — in doing which they have not hesitated, in some 
instances ignorantlv, to disseminate erroneous information. Many, 
perhaps most, of the petitions presented or filed before the Congres- 
sional committees are fakes — do not truthfully represent the views of 
the individuals constituting the numerous associations or clubs. Is it 
not monstrous, shameful, that legislation that may, if enacted, derange, 
disturb, and destroy the commercial and industrial relations of the 
entire country, should be based upon false information disseminated 
by a department of the Government, aided and promoted by agitators 
who gain a livelihood b}- trying to stir up strife between a prosperous 
and contented people and the most important and useful utilities of 
the country, without which a large part of the territory within the 
United States would still be a wilderness? 

The people have the power to do what they will, subject to the 
limitations of the Constitution. They have changed and may change 
the Constitution. The State constitutions are not infrequently changed. 
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^8 a people t\wy aro horiPNt, lielieviitf^ in and t^ii^taining rights of 
roperty. At piespiit lliey tio not want to acquire the raUTOiids, and 
u not really want Ui tiikc tho propccty of niilroad (xmipaniof* without 
lue coini)ensittioii, but many of tlicm aio inert. While they would 
lot actively favor eoiitiscation of the [iroperty of the milrou'ds, they 
lo not car« to ai-tively exert theiiwelves to prevent it. feeling that the 
lorporations. who they liavc lioen taught to helieve are all powerful, 
sin protect themselves, New'ssarily. they are largelv intluenceit by 
eaders, and such leaders are aHftuiiiing grave I'espont^ibilities In their 
MeHVors to deimueh public sentimt'tit by ti-iiijiting thoni with the 
poasibility of contiaeiiting the enonium^ wealth nlve^^te(l in mil trans- 
portAtion linei*. It would ho much belter, nuieh less (leiuoraliziug, to 
idopt the honest aocialit^tii' view that the (iovernnient should pnvdmfie 
the property of the railroad coinpanicH at a fair valuation. 

Seeing the tendency. I have for years past advised the owner-s of 
hiilwayH to, if posHJble, sell to the Governnnint. I'nder existing eon- 
litioDs, it seems to me that the popular leaders, catering to certain 
llements. «in without groat difficulty combine those who "believe in 
he power of legislation to work miracle»i in bringing prosperity and 
lettering social conditions. * • * Tiiose who see a danger in aggre- 

rte wealth, the opponents of trusty and combinations, the Populists 
• * the advomtrt's tif Federal I'ontrol of railways and telegraphs, 
md those whotbinii tlieGovernmentshoukl * * ■* organize postal 
avings banlis * * • universal old age pensions, and in insurance 

compensate for loss of liealth oremplovinent with the taxes for cre- 
tting such fund-* laid on the incomes of tho wealthy." 

I now ask pernii.ssion to tile an analysis of the Esch-Townsend bill, 
rhich has been prepared \.\- Hun. Wnlkei' H. ilines. who w!i- fur some 
rears vice-presidi'nl nf flu- Louisvilh- imd Nnslivill.' K:uli>oinl Com- 
mny, and who, in addition to piis.ifssing unusual Ivgal attiiinments, is 
n estpert on tlie subject of trausjiortiition, and especially upon the 
|«galatiun of i-ailway transportation by the act to regulate, commerce. 

1 think this analysis should be read and carefully considered by all 
fho are interested in this proposed legi-slation. 

Senator Forahkr. I have read it. 
The Chairman. So have I. 



I 



.[>mln'i!>^ of JI. R. lSd.S8. 



T CAN UK INSTrrLTKD BV AXYONK, WItKTiMCIt INTKKESTKD OT[ 



House bin 18588, which has been favorably reported by a majority 
'f the Committee on Interstate and Foreign Commerce, provides that 
4e Interstate Commerce Commission may make rates, practices, and 
^Illations upon complaint duly made under section 13 of the inter- 
tote commerce act. That section i>ermits complaints to he made by 
Iny person, firm, corporation, or association, or any mercantile, agri- 
iiiltural, or manufacturing society, or any body politic or municipal 
'I'ganization, ur by any railroad commissioner or commission of any 
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State or Territory, and also p<»rinit« the Interstate Commerce Com- 
mission itself to institute proceedings on its own motion with the same 
effect as though comphiint had been made; and the section further 
provides in effect that no complaint shall be dismissed because the 
complainant has no interest in the controversy. Thus the provision 
in the pending bill for action upon complaint is meaningless, for any 
j)erson or organization, with or without interest, can complain, and 
the Commission itself can initiate complaints. Under this bill, when- 
ever the Commission wants to change any rates, regulations, or prac- 
tices it can and will undoubted!}* do so. 

CONKERS (JENEIUL RATE-MAKIN(J POWEK. 

The pending bill speaks of '' rate, regulation, or practice" in the sin- 
gular, but no sensilue person will contend that under that provision 
the Commission will be restricted to action upon a single rate, regula- 
tion, or practice in a given proceeding. Section 13 of the original act 
doe.s not restrict complaints to a single rate, and under the pending 
bill the Conmiission can and will deal with and change at its pleasure 
all the rates, regulations, and practices that may be complained of or 
that may be necessarily involved in the complaint. Indeed, the well- 
known dependence of rates will make it absolutely necessary for the 
Commission to deal simultaneously with vast numbers of rates under 
the proposed rate-making power. But even if the Commission should 
attempt to confine itself to a single rate in a single proceeding, tbe 
practical result would be a general remaking of rates. If the Commis- 
sion should change the rate from Chicago to New York a correspond- 
ing change woulcf have to be made, whether the Commission oraered 
it or not, on all the eastbound traffic between the Mississippi River and 
the Atlantic seaboard. If the Commission should change the rate from 
Cincinnati to Atlanta, corresponding changes would have to be made, 
whether the Commission oraered them or not, on all the rates from 
points on and north and west of the Ohio and Mississippi rivers, and 
from the Eastern seaboard cities and the Virginia cities, to all the 
Southeastern States. The use, therefore, in the pending bill of the 
term "complaint'' and the employment o^ the singular instead of the 
plural in referring to ^' rate, regulation, or practice " are without any 
practical effect, and that bill will give the Commission the general rate- 
making power to whatever extent the Commission seeks to exercise it. 
So the provision us to ''full hearing" is of no practical effect. No 
commission under any grant of rate-making power would undertake to 
change rates witiiout investigation and hearing of the railroads inter- 
ested, but the extent of the liearing is absolutely within the discretion 
of the Commission. 

ORDER SELF-EXECUTING. 

The proposed bill provides that all rates, regulations, and practices 
made by the Commission shall be self-executing, becoming effective 
thirty days after notice from the Commission, giving an\" party directly 
affected the right to have the court of transportation review the law- 
fulness, justness, and reasonableness of the rates, practices, and regu- 
lations so made. For practical purposes this is simpl}- the judicial 
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itflte commerce ad. Thai such an .'rror could ho responsible for such 
I (!tep is conriiicing proof of the diHinilty of getting people ti> resort 
io the actual fact for tlie ciurecliun of vague aud erroneous ininres- 
lions. The report of the Sciiflir si-lect committee in 18SH. ana the 
•epeated do<'hiralioris of Sennroj's and KepresentativeN in the course of 
he debates, show beyund tlu' p<i^-*iliilily of dispute that Congress not 
miy did not intend lo [jivr the ('oniiiii.sijion any rate-making ixiwer, 
)ut dclil>enttely and positively refiiiined from doing soon thedlstinct 
p'liiind that it would lie impraclicahle and detrimental to the interests 
if the publii'. There is not a word in the inf^^rstati' eomnieriLC act 
llggestiug the idea Ihat the rate-making power was intended to be 
lonferred. but everything in the act shows that siicli was not the 
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intention, and thi.s has l)oon the uniform declaration of the courts on 
the subject. 

No fair-minded man can read the decision of the Supreme Court of 
the Unite<l States in the maxiumm rate ca«e in 1897 witnout appreciat- 
ing that the claim that C'on<; rests intended to give the Commission tne rate- 
making power is absolute)}' unfounded; nor was there any general 
ac(juiescence in this assumption of power by the C/onmiission. Year 
})y year, from the time the Conunission waH established, we find its 
assumption of this power was (juestioned by the courts and by tbe 
railroads, and at first by the Commission itself. And the Commission 
itself admitted in ISl^i that some of the railroads continued to dispute 
its authority to exercise the power. The denial of the power was 
asserted in litigation as early as 1S91, was strongly pressed in litigation 
in 181*8, and was decided acfyersely b}' the Supreme Court in 189(), in 
the first case invohing the question which reached that court. It is 
difficult to conceiye how such a departure in legislation can be given 
such an impetus on the l)asis of such an absolutely unfounded and 
erroncQus assumption as that Congress originally intended to giye the 
Conunission the nite-making power, or that its exercise of that power 
was uniyersally acquiesced in for ten yeaiN, or any length of time. 

WHY THE ORKJINAL ACT REFUSED TO MAKE THE ORDER SELF- 

EXECUTINCJ. 

Not only is this argument of the supposed original intention of Con- 
gress and the supposed general acquiescence therein made the basis for 
giying the Conunission the rate-making power, but it is also being 
made the* basis for a number of additional incidents and provisions 
which were neyer eyen dreamed of when the interstate-commerce act 
was passed, and which the Commission never pretended were contem- 
plated and neyer attempted to effectuate. The present plan is to 
make* the Commission's orders self -executing without first being exam- 
ined or enforced by any judicial trilmnal. This theory was fully con- 
sidered and distinctly rejected when the interstate-commerce act was 
passed on the ground that the Conunission was not of a judicial char- 
acter. The present bill does not propose to relieye the Commission of 
its yarious functions which will always depriye any such tribunal of any- 
thing approaching a judicial attitude. The Commission is still left with 
the duty of detecting and prosecuting all violations b}^ the railroads of 
the laws against rebates and the laws recjuiring the proper use of 
safety appliances; it is still charged with the duty of being the prac- 
tical representative and champion of the shippers in their controversies 
with the railroads; it is still left the duty of scrutinizing railroad acci- 
dents and seeking to ascertain and fix the responsibility therefor, and, 
in general, of supervising railroads for the purpose of making them 
comply with all the existing laws, and it still continues to be c*harged 
with the duty of studying railroad aflairs to see what additional legis- 
lation against them in the interest of the public should be provided. 

That such a tribunal with such duties is likely to have the judicial 
temperament is impossible. The Attorney-General could better be 
made the chief justice of the proposed court of transportation while 
continuing to exercise his present functions than to give the Commis- 
sion with its present functions the power to make self -executing orders 
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vbk'ti ftiv to Uccoinc cfl'octivo without nay really JLidiciurvIrilnniiil 
ii-Rt considering them. <_Vrtiiinly no "uch theory as thiw was ever 
(ippoKcd to have been adapted liy ('onjjrt's;* or was ever universally, 
ir at all. iiiquieDcert In. una yi.'t tlR- Mtiine arj^iinient of alleged inten- 

ion and a<-qiiieH('eniv is lieiiig n-cH lu ^»e('|i llii« Inui'vutinn iiit<inuer- 
tioii along with the ,.lhe|- .■xt.^ll'-ive IVatlllc- f.f llie |>iv-enl hill. 
Vhether such a conihirmtiun ..f utlerlv in.uni|);itihle Innitiun- i.-li'arly 
«-longing todislinrt deiurtiuent- of the ( invernlt(ei,t ra.i he vestell 
I a SI ngle trihiiiial. is lo; eiilirdy novel i|iie.-tion under ihe I-'eileriil 
^>n)ititiition whieh innnt uridoiiljiedly he ruined I'l.r di'ei>.inii il' thi.- hill 
S passed, although on iu-eiiimt of l.he eiini|mriitively -.iii;ill ini|iorliiTice 
tf the Statt> railroiid eonllllis^ions ii Hiniihir i|iiesti'nn -eoni< never to 
lave been raised us Id imy of them. 

JOIXT RATKS. 

Then* was never any preteiipso tliut the original interstwt^'-eynniierce 
it gave tile CoinniiiisioD the power to estahliwh joint rates against the 
ill and jndgnient id' the carriiMs intere^red, or. in otlier words, to force 
san-iers inlo involirntnry iDirdnTsliips. und Ihe (■un>iihitionality of any 
inch pi'ovision is <)]ieM lo liie ;;Lnvesl dunht. \el thi.> iiOiovMtion wecms 
ihnost to he iiK'orponiled in the present hill with the idea of Iwing 
wept into oxistflncB along with the others on the iirifonnded nlea that 
he whole measure !■* simply giving eti'eet to what wussupposea to have 
wiaet^'d many yeai's ago. 
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TRAFFIC MANACJER RATES ONCK ORDERED CAN BE (^HANGED ONLY BY 

roM MISSION. 

Moreover, thisfeaturo of th<» hill constitutes the Commission the per- 
petual tnitKc manaf^er of every rate it assumes to fix, because vfhm 
once fixt»d it iHM'omes the swoific rate which nmst thereafter be chargfed 
luitil the Commission authorizes a change. Consequently, every rate 
the Conmiission fixes will add to its duties and difficulties, because for 
all time thereafter it will have to sup«M*vise that mte, and no change 
can be made to meet new conditions or to correct inequitable results 
which experience may demonstrate without l)eing investigated and 
authorizea bv the Commission. 

ft. 

DOES PROPOSED ACT FACILITATE DECISIONS? 

The majority of the committee reports that the present Conmiisiiion 
has failed to perform its present work in a reasonable time, and yet 
it proposes to confer upon the Commission the most stupendous addi- 
tional powers and duties, and expects these new herculean tasks to be 
performed in a reasonable time, simply because it adds two members 
to the Commission, making it necessary' for a body of seven to acton 
all the chanws which the commerce of the countrv mav demand in the 
specific rates which the Commission may fix, instead of having those 
matters disposed of by a V>ody of rive. The idea that any tribunal, 
whether five or seven, or any other number, should have to sit in judg- 
ment upon the changes necessary to be made in rates in this countrv 
for the development of commerce, was never at any time in the mind 
of (,'ongress or in the mind of the people, but this will be the precise 
situation if the present bill is enacted with respect to each rate and 
jate adjustment that the Commission fixes. 

The power and work of any State railroad commission in existence 
are simpl}^ infinitesimal compared with the i)ower and work of the 
Interstate Commerce Commission under the proposed bill. No state 
in the Union has as much as 6 per cent of the total railroad mileage of 
about 212, 000. miles. On an avemge, not 25 per cent of the traffic of 
any one State is subject to the control of the State commission. As a 
matter of fact, all the really important controversies between compet- 
ing localities (which will furnish by all odds the most important and 
difficult rate-making propositions) grow almost without exception out 
of interstate rate adjustments with which State commissions have 
nothing to do. The Commission, through »)udge Cooley as chairman, 
declared many years ago that the adjustment of the claims of rival 
communities in an}" single State would be an enormous task, but that 
in the Union as a whole it would be superhuman. Therefore, the 
country is utterly without any precedent to support the idea that a 
commission of seven or any other number of men can make, with the 
necessary wisdom and promptness, the changes which commercial con- 
ditions will from time to time demand in the specific rates and rate 
adjustsments which the Commission ma}" fix under the pending bill, 
even if we assume that the Commission's original orders fixing the 
respective rates and rate adjustments are in themselves wise and 
proper. 
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fRACTICER AFFtXT- 



The original interislate-coimneroe act deals primarity with (iha]'ge« 
for transijoi'tation and regulations atfcuting tho^e charges. But the 
present bill inci-easee its assortment of radical innovations by extend- 
ing the power of the ConwnisBion to all reguIatJonK and pi-acti'ces what- 
soever "■atle<^'ting the transpoiiation of personM or property." Under 
this hill the re^ulation>i and practices which the ('ommission may fix 
need not at all relate to or affect the charges for transportation, hut 
the Commission's power will extend to all regulations and practices 
which affpct the transportation itself. It Ls impossible to detennine in 
advanc* of judicial constnictiun how far this innovation goes and how 
much of the practical side of railroad transportation is thus put in the 
power of the Commission. Fi-acticaltj' everything a railroad does 
affects the transportation of persons or property, and apparently the 
Commission is to he given the power to fix all rules and practices of 
the company which at) affect such transportation, whether they relate 
to rates and charges or not. It is certainly carrying the argument of 
supposed original intention of Congress and supposed acquiescence far 
heyond the limit of reason to put this innovation under its protection 
and to rush through Congress the provision that the Commission may 
prescribe all practices and i-egulations affecting transjKirtation in this 
country — a matter which has never been seriously presented to (Con- 
gress and which appeal's to have received no indepentfcnt consideration. 



The fact is that this bill is simply on aggre^tion of extensive inno- 
vations, and it is the outgrowth of a remarkable series of misconcep- 
tions. One of the most important is that in some way this bill is 
going to aid in the prevention of secret rebates, whereas not a single 
provision of the measure will give the slightest assistance- in that direc- 
tion or in the remotest degree help to insure that the highways of 
commerce sliall he kept open to all on equal terms. The present laws, 
if fully enforced, will stop all rebates, and there is absolutely nothing 
in this hill to strengthen the present laws in that respect or to facili- 
tate their enforcement. On the contrary, this bill is going to confer 
such tremendous and really impracticable powers upon the Commission 
as to make it more difficult than ever for the Commission to give the 
•necessary time and attention to the paramount duty of discovering and 
preventing secret rebates. Moreover, this bill, by authorizing the 
Coinmisaion to prescribe specific rates, which can not be departed from 
■without application to the Commission, is going to encourage secret 
rebates, because, when commercial conditions imperatively necessitate 
a speedy reduction in specific rates established by the Commission, it 
■will be impossible to get the necessary consideration and action by the 
ICommission in time to meet the exigencies of the occasion, and this 
icondition will constitute an almost overwhelming temptation to the 
railroads to violate the mandate of the law that the rate fixed by the 
Commission must be observed until changed bv the Commissiou and 
to make secret reductions from such rates for the purpose of meeting 
the immediate necessities of conmierce. 
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TKKMINAI. TltACKS- PEIVATE HEFKIUKKATOR CAR8. 

Aside from thi» evil of rebates, the discontent about allowances to 
terminal trucks and about the practices of private refrigerator car 
lines has constituted the most prominent basiH of agitation for amend- 
ment of the interstate-<»omnierce act, and yet there is not a word in 
the present bill which S4»eks to define any more clearly the relation of 
the Commission oi* of tlie interstate-commerce act to these terminal 
tracks or to the private* refrigerator car lines, so that one of the prin- 
cipal sources of agitation remains absolutely unsatisfied and is Htill 
leit for the consideration of the 4*ourts without anv assistance from 
Congress. 

PRESENT LAW HAS BEEN CX)N8TRUEI) — PROPOSED ACT MUST BE SUBJECT 

OF EXTENDE1> LITIGATION. 

The status of the present act to regulate commerce has now been 
pretty thoroughly established by the courts, and what can be done 
under it is fairly well understood. The claim that as so construed it 
is unavailing is utterly without support, and though the supportei-H of 
the new legislation have been repeatedly urged to point to instances 
of failure of the i)resent law where the Commission has acted along 
the lines presciibed b}'^ the courts, they have without exception faikfl 
to do so. The present bill simply amoimts to throwing aside the 
reasonably well-aefined system which now exists and which has not 
been shown to be insufficient, and to substitute for it a series of the 
most remarkable innovations, many and perhaps all of which will call 
for judicial construction, and to put the whole question of regulating 
interstate commerce into uncertamty for another series of years pend- 
ing final judicial determination of the status of the new legislation; 
and all this is proposed without any demonstration of evils which the 
present act can not remedy, and certainly without any effort to increase 
the effectiveness of the law with respect to the particular evils which 
have excited the greatest attention. 

PRESENT EVILS NOT ANALYZED OR REMEDIES PROVIDED. 

The facts seem to demonstrate conclusively that the present evils 
have not been sufficiently analyzed, and the effectiveness of the present 
law has not been adequately considered. Ceilainly the relation of the 

{)roposed bill to the existing evils is most remote, and there is abso- 
utely no excuse for many of the innovations which are sought to be 
incorporated in the law\ The railroads and the commerce of the coun- 
try have no more practical protection under this bill than they would 
have under any otner form of drastic railroad legislation which could 
be enacted. The entire subject is too large, the interests involved 
from the public as well as the railroad standpoint are too great, and 
the details to be considered are too numerous and complex to make it 
just or proper that a bill so crude and uncertain as tlie one now pro- 
posed should receive the sanction and the impetus which would come 
from its passage from either House of Congress. 

To borrow a phrase from one of our most accomplished statesmen, 
the agitation for the amendment of the interstate commerce act k 
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>ui]plv 11 "fDiliiilinis foiicoiuwc oi' 1111 rclaUHl pryjiidicch;" ami llw? bill 

nowpn'poM'i! il...>. ii,>t iviiiu\v tin' v-nrl'mi caiw.-w .>r tlioM' |H'.'jiulii-fi». 
hill. Iiiujic'lii"- lliri'mmnvonMii iili.-nliili'lv iin!i'i>'il mid iiiir.'i-|>ii[i ■it.-tem 
.ifcoiiinu'ivi:<l n'.i.lt.ti.innilliniii tiiii.- K. .'oii-ldcr wIimI is millv liK-ded 
nnd whitt lln' Mil renllv iiirans U'nl >'<'t upon a sy-lciii wliicli i.i fl'iillght 
with the gmvcst. ini'i'iiici- (o tin- niilniuds und' thf. comiia-rce of the 
pountry. 

Walker D, Mines. 
LoL'mvtl.l.K. Kv.. Fr'hnnii-y ■''. I'Jllo. 

Mr. Smith. I now usk pi'miisskm — and this Is oi^' most important 
ppqiiest^that Col. Henry L. Stone, of Kentucky, address you. (!ol- 
nmtl 8tone has Im'ch h siildier, is a lawyer, nnd ^s general cotinsel of 
thfi Louisville aud Naslivillw Itailroad Company. 
Senator f Vllom. la thiw all you want to .say, Mr. Sinitli ', 
Mr. Smith. Yes. Mr: that rs all I want to s&\ myself. 



I BTATEMEMT OF COL. HENRY L. STONE, GENERAL COUNSEL OF 
THE LOUISVILLE AND NASHVILLE RAILROAD COMPANY. 

Colonel Stonk. Mr. (;imiriiiHii. in liie Lriot (iiiif that will likely l>i' 
allotted to uig tlii>4 moriiin}r I .should bo gliul at leiiht tii make a xtitrl 
upon one quustion luid be allowed to tinish it if the nhort time the 
votnmittee is to sit will permit. 

Senator Culi/3.m. Upon «ome subject pertaininff to thi» hill ( The 

funeral subject we have had dincussed until we are a1mo.it worn out. 
lease addiV8s yourself to thi.s bill; let us «ee what there \n in it. 

Cotonel Stone, I want to take up one question which 8eem« to have 
'been presented by Senator CariiiacB at the last seBaion of the eumniit- 
,tee, the constitutionality of this bill, whether or not the CongreMc can 
delegate power to a coum]is»<ion to perform a legislative act. 

Senator Cl,^.IX>M. Please addi-ess yourself to t^at. 

Colonel Stonk. The power to prescribe rates for transportation in a 
legislative power. The Constitution provides that— 

The CongreBS shall havi' jiowtr to r^ulat* commerce witli (nrt-iyii n 
anioat; the eeveral Btatep. n 

Also that— 



This legislative power that is exemscd is frevmently mlled, in the 
lecifiions of the court**, an administrative power, out that it is a legis- 
ative power has been settled by the Supreme Court of the United 
States. In the cajse of Field v. Clark (143 C. H.. 69M) the ouestion of 
;lip power of Qongrese to delegate leginlative power was liefore the 
K>urt. In (■on.sidering the constitutionality of the act of October 1. 
{iiS*}. Containing certain reciprwlty featutvs. allowing the President 
to suspend the operation of that act., the act was uphela .timply becauHC 
[ht! court held tW the act, in so far as it conferi'ed this power upon 
!.lle President, was administrative; that the t«rms of the act as f.o tariff 
Lnd regiilalioiiM were prescribed by (^on^ress; that jx^wer was only 
pesti-'d in the Prcxideiit to siHpeiid the openttion of the m't by proc- 
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lamation after the ascertainment of certain facts. In that case Mr. 
Justice Harlan, delivering the opinion of the court, said: 

That CongreoH can not delegate legii^lativo power to the President is a principle uni- 
vernally recognized as vital to the intejnity and maintenance of the pystem of govern- 
ment ordained by the Constitution. 

In that ease Mr. Justice Laniar. in a separate opinion (in which Mr. 
Chief Justice Fuller joined), dissented from the proposition maintained 
in the opinion of the majoiitv of the court that tne reciprocity pro- 
vision of said act was valid ami constitutional legislation, but concurred 
in the affirmance of the judgment of the court below. On this point 
he states (Ibid., 607): 

We think that this particular provinion is repugnant to the first section of the first 
article of the Ccmstitution of the United States, which provides that "all lejgislative 
powers herein granted shall be vested in a Congress of tne United States, which shall 
consist of a Senate and House of Representatives." That no part of this legislative 
power can Ikj delegated by Congress to any other department of the Government, 
executive or judicial, is an axiom in constitutional law, and is universally recognized 
as a principle essential to the integrity and maintenance of the system of government 
ordained by the Consitution. The legislative |)ower must remain in the organ where 
it is lodged by that instrument. 

Now, is this a legislative power? 

Senator Foraker. I thinK we are agreed about that. The question 
is now, if you are going to apply that decision, whether or not dele- 
gating this power to a commission is the same as delegating it to a 
coordinate branch of the Government, the executive or the judicial. In 
other words, is not this Commission a part of the legislative depart- 
ment of the Governments Does it not belong to the legislative 
department instead of to either of the other departments? 

Colonel Stone. From a constitutional standpoint I think there is no 
difference. If the power can not be delegatea to a coordinate branch 
of the Government it can not be delegated to a subordinate commission 
or body. 

Senator Foraker. I do not know but you are right. I only call 
your attention to it in order to get your views. 

Colonel Stone. I desire to call attention to some phases of the 
Maximum Sate Case (167 U. S.) suggesting this question of the power 
to prescribe rates. In the course of the opinion, delivered by Mr. 
Justice Brewer, it is said (Ibid., 499): 

It is one thing to inquire whether the rates which have been charged and collected 
are reasonable — that is a judicial act; but an entirely different thing to prescribe rates 
which shall be charged in the future — that is a legislative act. 

Further on the extent of the powers of the Interstate Commerce 
Commission are defined as follows (Ibid., 501): 

The power given is the power to execute and enforce, not to legislate. The power 
given is partly judicial, partly executive and administrative, but, not legislative. 

The nature of the power conferred is described as follows (Ibid., 505): 

The power to prescribe a tariff of rates for carriage by a common carrier is a legis- 
lative and not an administrative or judicial function, and, having respect to the large 
amount of property invested in railroads, the various companies engaged therein, the 
thousands of miles of road, and the millions of tons of freight carried, the varying 
and diverse conditions attaching to Huch carriage, is a power of supreme delicacy and 
importance. 
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Finally the court said (Ibid.. 511): 

Our ciinclusion then is thttt Ccin);ret« ha# v 
le^lalive pOWM of prcecribiiig rates, pit.her i; . . 

it did not give the mcpnwe iwwor to t)iw C'oiuniiiiHioii, it did ool, intend to eevaie the 
Hiine result indirectly' bv empowering timt tribunal lo determine what in referenc'e 
to the past was reawmaiile anil joat, whetier as maxlnnim, minimam, or absolute, 
-(ind then enable it to obtain from tlio courts a peremptory order that in the future 
the railroad ivimpenies should follow the rates ttiue deteniiined lo have been in the 
past reasonable and jUHt. 

In Interstate Conimniee Commission '■. Alabaaia Midland Railway 
(168 U.S.. 161, lfi2). spealtingof the assignments of error complaining 
of the action of the lower court in iiol rendering a decree for the 
i^nforcement of those portions of the order of the Interstate Com- 
merce Commission which pi-escribed rates to be thereafter chareed by 
Uie defendant railroad com{)anies for the transportation of goods, the 
court said: 

I3iisoiiasion of those aiMignments ia remiered unneceaeary by the recent decisionfi of 
this ^^urt, wiierein it has been held, after elaborate argument, that Congreag haa 
not roaferreil upon the Interstate Commerce CommiBeion the le^slative power of 
prescribing rates, either inaxiiiiuin or minimum or absolute: and that, ae it did 
Dot ^ve the espret^s power to the Commieaioii, it did not intend Co secure the same 
result indirectly by empowering that tribunal, after having determined what in 
reference to the past were reasonable and jusi rates, to obtain from the courts a 
.peremptory order that in the future the railroad companies should follow the rates 
thoe determined to have been in the past reasonable and just. 

In the speech of Mr. Hepburn in the House, in advoi'acy of this bill, 
he said: 

Sow, we do not propose to give the Commission all the power of the (JonRress, but 
e give them the power to establish a reasonable rate. When? When they have 
«scertkined that the present rate is unreasonable. That imposes two classes of duties 
npon them— the judicial duty or funcliun of determining whether or no a given 
Tate is unreasonable; the legislative fun(;tion of, when they have so found, saying 
iwhat ahall be a reasonable rate, so that there may be presented to the court, not only 
- "-'-jtion of whether they have wis«ly performed this latter duty, but there is the 
iurisdictional question, that may be raised in any of the courtp, whether they 
liave the right to act at all in the matter of Gsing a rate. 

Much has been said concerning a certain clause in the opinion of 
Mr. .Iiiatice Brewer in the Maxiniimi Kate case, and that is tliis: 

The present inquiry is limited to the question as to what it (the Congress) deter- 
uned should be done with reference to the matter of ral«H. There were three obvi- 
oua and dissimilar t-ourses open for consideration. Congress might ilselt prescrilx^ 
the latesi or it might commit to some sutwrdinate tribunal this duty; or It might 
leave with the companies the rigid to fix rates, subject to regulations and reatrictjons, 
as well as to the rule which is as old aa the existence of common eaniera, to wit, that 
rates must be reasonable. There is nothing in the act fixing rates. (167 V. S..494. ] 

The question before the court in that trase was simply what Congress 
had undertaken lo do by the act of 18ST to regulate commerce; it was 
not a question as to what Congress could do constitutionally, hut what 
it had done. They said in that case, emphatically and expressly, that 
the power had not been conferred. They did not pass upon the ques- 
tion, because it was unnecessary^ whether the power existed in Con- 
igress to confer upon the Comnussion the power to make ratea. So 
Ulftt much of the opinion is dictum — I say it with all respexit — because 
the point decided was as to what Congress had done, not what it could 
do. I know of no decision of the Supreme Court sayiug expressly 
that this power can be conferred constitutionally by Congress. There 
is no precedent, therefore, in the way which holds the contrary. 
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Senator Newijinds. How is it with the State courts^ 

Colonel Stone. 1 was intending to speak of the State court^i. Many 
of the State courts have held that under their State constitutions and 
statutes power can he conferred upon a commission to prescribe rates. 
It will })e found, however, that in many State constitutions the legis- 
lature is given the express power to pass such laws, vesting not only 
administrative but legislative and judicial powers in a commission. It 
is so in Virginia, as admitted in the statement of Judge Crump 
recently made before the House committee. They also have such a 
provision in the constitutions of Georgia, Florida, and some of the 
other States. 

But, however that may be, the Federal courts are liound by the con- 
struction given by the highest court to the State constitutions and the 
State laws. It makes no sort of difference then whether State consti- 
tutions can be found to the effect that such power can be conferred by 
the legislature. 

Now, if time permits. I want to speak briefly upon this particular 
bill that is before the committee. 

In the first place, this bill undertakes to grnnt the power which I 
have questioned — to give jurisdiction to this Commission to fix a rate 
upon the complaint that is provided for in section 13 of the original 
act. That complaint may be preferred by anvone, whether interested 
or not; by any sort of association, individual, or corporation, and it 
may even be made b}' the Commission itself, because it is provided in 
that section of the original act that a complaint instituted by the Com- 
mission as the result of its inquirv shall have the same force and effect 
as if it had been a formal complaint made by anyone else. 

This power proposed by the Esch-Townsend bill to Ije conferred, 
while ostensibl}' relating to a particular rate upon one commodity 
or of one company, really confers the rate-making power upon 
the Commission for all companies and all commodities. In otter 
words, it grants a general rate-making power over any and all lines' 
of transportation. 

Senator Cullom. Have you the bill before you? 

Colonel Stone. Yes, sir. 

Senator Cillom. Read that provision, if you will, and let us see 
what it says. I do not remember it myself. 

Colonel Stone. Section 1 provides — 

That whenever upon complaint duly made under section thirteen of the act to 
regulate commerce the Interstate Commerce Commission shall, after full hearing, 
make any finding or ruling, declaring any existing rate for the transportation of 
persons or property, or any regulation or prat^tice whatsoever affecting the transporta- 
tion of persons or property to be unreasonable or unjustly discriminatory, the Com- 
mission shall have power, and it shall be its duty to declare and order what shall be a 
just and reasonable rate, practice, or regulation to be charged, imposed, or followed 
in the future in place of.that found to be unreasonable or unjustly discriminatory. 

The point I make is that it is not confined to any particular rate. 
The complaint may be general in its character, embracing a number 
of companies and a number of commodities. And when the Commis 
sion shall have decided that a rate is unreasonable the w^ay is open, 
according to the provisions of this bill, for it to prescribe mtes in lieu 
of those adjudged to be unjust or unreasonable. 

Senator Carmack. That is section 13? 

Colonel Stone. Section 13 of the original act. 
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Seiiatof C'abmack. What dm-w it provide! 

Senator Fouakek. That tlic Commiasion shall inventigntp upon com- 
plaint by anybody. 

Colonel Stone. By miybody. whether interested or not. Further- 
more, this bill [iroviilen what may be done after full hearing, but there 
jis no notice expressly provided fur to parties atfected until the order 
has Ijeen made and thon the oi-der becomes effective after thirty days' 
notioe to the parties affected. Thei-c is no review until after the order 
has become self -executed. This review provided in the E^-h-Townnend 
bill is nothing more than a ri{;ht that already exlists under the Federal 
Consititution to attack a rate that ifi uiijuj*t. that amounts to coutisca- 

Ior that deprives one of his property without due process of law, 
Bcommitteo iidjuurned. 
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Mondn;/. Fehrvary ^0. 1905. 



STATEMENT OF COL. HENB7 L. STONE Continued. 

The CiiAiiiiiAs. ('(iluncl Stone, yon may proceed. 

Colonel SiK^NK. Mr. C'lminiian and Senators, assuudiijr. for the 
sake of the arj^iiment, that this bill, if enacted by Congress, has con- 
ferred in a constiliitiimul maimer the power to legislate upon rail- 
road ratcs—whicli. to say the least, is ii doubtful grant of power on 
the pari of Congress^ 1 want lo present for the consideration of the 
commitiee some of the objiTtinns to the provisions of this particular 
bill referred to Ihe eoinmrHfe. known .is the Eseh-Townsend bill, 
that has parsed the House. 

I have already stated tlmt the powers granted are of a general 
character: thai they are not limited to isolated eases that may be 
taken lip, upon complaint. agaiiL«t one particular company; but that 
in connection with section 13 of the ori^nal act, where it is provided 
that complaints may be made by associations, societies, individuals, 
or corporations whether they are interested or not in the existing 
rate, it will be easy enough for a complaint tv be framed that will be 
far-reaching in its charact<^r — not only affei-ting one railroad, but 
many railroads; not only affecting one rate, but many rates. No 
better illustration of that can be round than that, even under the 
limited powers of Ibis C'onimi.ssion, when they assumed that the 
power of fixing rates for ibe fntnre had Ixten conferred upon them 
by the original ad, ihey. as shown in tlie Maximum Rate case, re- 

erted in ifiT U. S., undertook, upon certain traffic in the futiire 
tweeii Chicago and Cincinnati in the North and vaJ"ious points in 
the South, to fix a maximum rate not only upon one railroad, but 
ftome 15 or 20 railroads interested in that traffic, and which decision 
'it has been estimated affected 2.000 different rates between those 

JKHIlts, 

Senator Doi.i.i\"er. Was your road a party to that suit? 

Colonel SxfixE. Yes. .sir: a wry interested parly. 

Senator Polliveh. .Some time during the course of your siatement, 
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if you have time, I should like to have you point out what there was 
in the order of the (Commission in that case that was in violation of 
the ordinary rules of commercial fair dealing between two sections 
of our comitry. 

Colonel Stone. As to the fairness of the rate I am not fjrepared to 
enter upon that subject. They undertook to fix a maximum rate 
beyond which these railroads snould not go. 

Senator Dolliver. It appears that the associated railroads of the 
South were basing their charges upon a pooling arrangement thirty 
years old, one made before the city of Chicago became a manufac- 
turing city, and the object of the Commission, it was understood, was 
to correct discTiminations against manufactured products of the 
West trying to get into the southern market on terms of competition 
with New York, Boston, and other seaboard cities. 

Colonel Stone. That may have been the object, and the rate may 
have been right and reasonable in itself ; but I only referred to that 
instance by way of showing that if this Commission acted under an 
act of Congress in such a manner, affecting so many rates and so many 
railroads upon simply one complaint, when it did not have the power 
to fix future rates, there is no reason to expect that it will do less 
upon a complaint when- it is expressly clothea with this power of leg- 
islating upon future rates. 

Senator Dolliver. The complainants in that case were the com- 
mercial bodies of the cities of Cincinnati and Chicago, and they were 
obviously the parties directly in interest. They did not seek to dis- 
turb any rates except the ones they claimed discriminated adversely 
against them. 

Colonel Stone. There is a good deal of complaint, as we discover 
from the newspapers now, concerning the shipment of grain from the 
Northwest, from Chicago, for instance, by way ox the Illinois 
Central and other railroads to the (Julf ports. New Orleans, Mobile, 
and other points, at a less rate than for grain or other products of 
like character shipped to New York. The New York Produce Ex- 
change has made complaint as affecting the lines from Chicago to 
New York, and asked that the rates be fixed so that New York will 
not be at a disadvantage. Upon that complaint, made by the New 
York Produce Exchange, the conunittee will se^ at once that the 
Commission will have a jurisdictional fact or foundation to act upon 
that will affect all the rates between Chicago and New York and 
between Chicago and the (xulf ports — affecting many railroads as 
Avell as many rates. 

So when I contend that the power proposed by this bill to be 
granted is not merely against one company or one rate, but is a 
general power, I think I am sustained by the language of the bill 
as Avell as by the history of the acts of the Commission heretofore. 

But I want to call the committee's attention to another objection 
to the bill, and that is the provision that the order shall take effect 
within thirty days, of its own force; that before any court has had 
an opportunity to investigate the facts, to ascertain whether the rates 
prescribed for the future are reasonable or not, after the existing 
rate has been condemned the final order fixing a rate for the future 
upon the same commodities goes into effect. A great deal has been 
said about restraining orders and other processes that may be issued, 
but there is no direct express provision allowing the court of trans- 
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p<ii-t«lion 1^1 ^ii«|)i-iii1 or MiiprTCcdc iLc order madu by the Coniiiiission. 
It is only a discretioimry matter al morit with the court of transporta- 
tion, ana in ordor m reach that niHiill n bilJ iij e<inity ninst be filed, 
adressed to tho cliiincellor. and there is nn provision Lbnt anything 
mav be introduced before him, bv way of amdayit>« or otlierwise, to 
aulliorize him to issue a restraininfr order or preliminary injunction 
staying the final order of the Commiwnon on the subject. 

i venture to way that not in the jiidieinry system of any State of 
thia Union ia there a^^imilar provision, tliat where an appeal is allowed 
or bill fur review of an order there is ntit also allowed a suspension, 
11 supersedeas, especially where sufticitnl Iwnd is given to protect the 
]>arties intei-estetl. The appeal slioiild be a direct one, without requir- 
ing the filing a bill in eijuity to inipendi the rcasdniibleness of an order 
of this kind. The appeal shoidd be direct from the order of the Ck)m- 
miBsion to the court of transportation, and if the parties affected, the 
railroad company concerned, desire to do ?o the privilege should be 
grautwl lo supei-sedc. wilh sufficient surety, the tirder of the Couunis- 
sion, so as to protect all jiarties interested in or affected by this new 
rate pending litigation in the court of transportation. 

Senator Foster. Colonel Stone, in the event the decision went 
against the railroad, who would gel Ihe benefit of that bond? 

Colonel Stone. I assume that the l)ond might lie made for the use 
and iienefit of all sliippeiw affectfd adversely by the appeal. The 
coropajiies might be required to keep an account of all the shipments 
pending litigation, so that there would Ite no trouble to ascertain who 
the shippers were and Uie amount of the difTerence between the rate 
as it formerly existed and the new rat*, provided the new rate was 
sustained I)V the court of transportation. 

St?nator I-'ostrr. AVlio would suffer — the shipper or the consumer? 

Colonel Stone. If the existing rate was one thai the court should 
finally hold had been reasonable the railroad company wouhl suffer 
the loss sustained if it did not have the right to stispend or supei-sede. 

Senator Foster. I mean in the event the niilroad lost the suit and 
in case the bond be^-ame exigible by reason of the de<!iaion against 
Ihe road, who would be the parties to institute proceedings upon that 
Ijond. or who would Ih( the beneficiaries of the bond? 

Colonel SiONE. Primarily the shipper would be tlie beneficiary, 
though it might be the fact that the consumers or parties who pur- 
chased the commodities shipped would be. 

Senator Doi-i.iver. There would be no way to distribute the pro- 
needs of the bond to the public? 

Colonel Stone. Not in that case. 

Senator Newlands. The contention is. Colonel Stone, that in such 
& case the shipper who fastens this additional cost upon his customers 
or upon the general ptiblic. if he gets the difference between the old 
rate and the new. having already been corape.isated, yet receives addi- 
tional compensation, wHiereas the people really injured get ao in- 
demnity. 

Colonel Stone. That is true in a measure. 

Senator NEWLAsne. Can you suggest any method that would give 
the inrlemnity to the persons who n^ally suffered by reason of the 
exacted rate! 

Colonel Stone. It would be very difficult, if not impossible, to 
prot«ct the consumer in a case like' that. But the consumer would 
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only pay according to the existing rate at last, and he ought not to 
ask or to exi)ect more so long as there had not been a judicial determi- 
nation of the unreasonableness of the rate. On the other hand, the 
railroad company would lose the difference between the existing 
rate and the rate fixed by the Commission pending litigation, without 
any ivlief whatever. 

Senator Newlandh. How long a time ought such a litigation to 
consume? 

Colonel Stone. That would depend very largely upon the volume 
of proof taken on each side. It might involve the earning, disburse- 
ments, and operating expenses of a railroad company; it might go 
into very intricate questions: the proof might be lengthened consid- 
erably. So it is impossible to fix any definite time within which 
litigation of that character could l)e determined. 

Senator Newlaxds. But, judging from experience, I aasume that 
some of these cases nnist take throe or four years before they are de- 
termined ; is not that so i 

Colonel Stone. Such litigation has lasted that long. 

Senator Newlands. Is there any way you could suggest to bring 
such a case to a speedy determination, say within six months? 

Colonel Stiine. Under the existing law such litigation as arisen 
may be expedited by the courts and be first heard in preference to 
other litigation. 

Senator Newlands. But is there no way, then, that you can suggest 
of doing justice to the great public as well as to the i-ailroadsT I 
can understand how it would be unjust to deprive a railroad of a 
revenue which was afterwards determined bv the court to have been 
entirely proper; and, on the other hand, it would be very unjust to the 
public to have the railroad collecting an unreasonable rate for four or 
five years, a rate which the court finally determines to be an unrea- 
sonable one. What middle ground can you suggest that would be 
fair to both sides? 

Colonel Stone. I am at a loss to state. But I want the Senator to 
consider this fact: That if a bond is given by a railroad company 
with sufficient surety to protect the shippers at least, the company is 
at once interested in shortening the litigation, in hastening the 
decision that shall be final, because the liability will be the sooner 
determined, and there will be less liability resting upon the company 
finally if the rate fixed by the C'ommission should be sustained. 

Senator Newlands. Is that so, that there is less liability^ Does 
not the company simply restore what it had illegally cx)llected? And 
if it illegally collects for two years, it restores simply what has been 
collected during that time, or if it has illegallv collected for three 
years it simply restores what has been collected during that time, so I 
do not see that any additional loss is devolved upon the railroad 
company. 

Colonel Stone. There has been no judicial determination of the 
question of the reasonableness of that rate, however, until the court of 
transportation passes upon it. The only determination of that ques- 
tion has been made by a nonjudicial body, and we do not think that 
litigation of this character should be put upon a different footing 
from other litigation. 

Senator Newlands. Would not the railroad be more apt to speed 
the proceedings in order to reach an early conclusion and would there 
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^oiihl Im' alloweil in ad'fiii.ui lo that whirh had Iwn offered before 
the Commission, if it Ih' lompeieni pnnif, 

Smiator IJoir.ivnt. Our olijei-t \s to get a (!'onimi>ision that woidd 
!wi tVH « eouri woidd act lielween eontending (>artie-s. IVonld it lie 
jlfiiir to the Commission to |ieriiiit the roads tu let their preseTitation 
^f evidem-e jro by default, and rely il|>on a trial de novo in the eonrt 
Ijtif »ppe*W. 

I| Orlonpl Stonk. I think sik 
I .Senator Doi.ijvkii. It doc^ not strike ine .so. 

I (Vihinel S'l-oNK. The piirtiej- o.islit to be fnllv heard l>efoiv the Cian- 
jminsion. anrl if they liave not l.ccn ihey ought to he allowed a fidl 
h«iriiig in the eonri of Iranspni'ialioii. 

Heiistor lAi!.r,iVEJt. I see no reaMiri why the railroiids •jimidil not 
breM>iit their whole «!«■ to the Cominission. 
I fVilawl S'liiNE. It tnav la- that they would. 

Senator Uoi.i.iVKlt. Tfie Commission should not. of loiii^-. make 
grtiers or decisions iijion an inipi'rfi'i'l record or in llie ubs^'iice uf a 
jhili presentation of the fiiits. and il seems to me that we onght to 
"five the Coniini.-.siinrs lindinjr tlii' dignity of at least hainng lieen 
msed upon a full knowle<lge of ihc Ttitnation. 

Colonel S'lxijiK. This hill piovides for a judicial review. Tlie 

»urt, however, nnist start in its investigation with the prt>suiiiption 

t the rate for the futui-e is i-easonable. The courts have exprftwly 

'-'-'l that in all investigation.s of this kind, tlie court, when it 

o inquire into the reasonableness o' " " " "' " " 
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mission, starts with the presumption that the rate is reasonable. 
That was decided in the recent case of the Minneapolis and St. Louis 
Railroad Company v. Minnesota. (186 U. S., 257.) The court in 
that case says : 

The presumption is that the rates flxeti l)y the CommiRsion are reasonable, 
and the burden of proof is on the railroad <*ompanieH to show the contrary. 
(Citing Dow I*. Beldelnian, 126 U. S., 680; Chicago, etc., R. R. Co. r. Tompkins, 
176 U. S., 17.^) 

If the only proof that can be considered by the court of transporta- 
tion is such as has been introduced before the Commission, then there 
is no proof allowable by the court of transportation to overcome this 
presumption of reasonableness. In other words, seven men may have 
decided the rate fixed for the future to be reasonable, and Ave judges 
are to pass upon the same proof as to whether the rate fixed is reason- 
able or not, starting with the presumption that it is; so that there 
is no way provided by which this prima facie reasonableness of the 
rate fixed can be overcome in the court of transportation. 

Senator Dollivbr. I should like to hear j^ou a little more fully 
upon the rights of the railroad defendant, if it should not have pre- 
sented its evidence in full and complete detail to the Commission 
which we are creating, so as to enable it to decide this matter. 

Colonel Stone. In the first place there is no time fixed for what 
is called a full hearing in this bill. We have no limit prescribed. 
Much of the proof that would Im? conii)etent upon a question of fact 
might l)e erroneouslv excluded by this nonjudicial body, and there 
would he no relief m the court of transportation for tlie railroad 
company if that court could not allow the proof to he introduced 
that was excluded l>efore the Conunission. 

Senator IX)llivek. Suppose an amendment should provide that the 
court of transportation, upon the state of affairs being presented to 
it, should direct the railwav commission to take further testimony. 
That would cover the objection, would it not? 

Colonel Stone. Yes; if that were allowed; hut there is no provi- 
sion that the court of transportation shall allow the proof that was 
not intro(hiced lx»fore the Comnnssion to be introduced before it. 

Senator Xewlands. Do you understand that, under the bill, the 
court of transportation has to take the record which is presented 
to it? 

C^'Olonel Stone. The proof that was given before the Commission; 
yes. 

Senator Xewlands. Suppose the court of transportation deter- 
mines that an error of law has been committed in excluding certain 
evidence presented by the railroad. AMiat w^ould be the action of the 
court, then, under the Esch-ToAvnsend bill, as you understand? 

Colonel Stone. I understand that the court of transportation is 
powerless to allow further proof unless such proof was nonexistent 
at the previous hearing before the Commission or unless diligence 
could not have made it known at that time. 

Senator Neavi.ands. Your contention is that if the court of trans- 
portation came to the ccmclusion that the Commission erred in ex- 
cluding the testimony the court could not admit it? 

Colonel Stone. Not if the provisions of this bill be literally 
enforced. 

Senator Foster, \Miy could not the objection you have just stated 
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to tlie bill i)e obviateil by iii-ovidiiijr that ali evidence may l>e preserved 
by bills of fxicption^. sn tliiit whatever was excluded by the C!ommis- 
faion CDiiM be -"■t fortli. uml in that wav be brought before the court? 

Cnloii^'l STnNi:, A ].n.vi-.jiiii ot that "kind might cover it. 

Annliu'i- ]irovi^ioii of tliis bill allows the Commission to Hx a new 
rat*', not merely a maximum rate, but also a minimum rate. In 
oilier wnrds. flip new rate that is establiahed, although it might be 
unreasonable, is yet the established and fixed rate. Even where 
Hieri? was competition betw«»en railroad companies and between locali- 
ties, it is not in the power of the railroad company to reduce the rate, 
although that rat*' extended to all shippers of like commodities, with- 
out obtaining permission from the Commission to lower the rate. 

v'^enafor P'oster. What U the provision of the bill you refer to? 

Colonel 8tone. This bill savs that the rate fixed shall be a pub- 
lished rate, and in the originiil act the published rate can not bo de- 
parted from, neither increased or decreased. 

Senator Doi.i.ivBit. Without notice. 

Colonel .Stoxk. Wilhoul notiw. So that involves the obtaining of 
the tionsent of the Coniniission, delay, and all that friction. Tliis 
would destroy competition if the Commission did not see fit to allow 
tJio rate to be lowered between companies as well as between locali- 
ties. That, would engender, in all probability, strife and contention 
between different companies and localities. Much of the support of 
this measure, from the investigation I have made of it, c«iiies from 
rival communities or cities that want the same rate extended, not only 
by the same line of railroad to localities, but by all railroads miming 
into each city or commimity. We hear a great deal about wanting 
pompetition. and yet this bill prevents it effectually if e,nacted and 
enforced. 

Tiie Commission is given power and control not only over the 
cJiarges upon transportation of pei'sona and property, but is given 
full power and authority over im prartices and all regulations that 
affect the transportation of poisons or property, whether remotely 
or directly. The number of cars, schedules of trains, terminal facil- 
ities, places of stopping all trains, and a thousand and one things 
enter into this broad provision, which allows this Coinuiission to deal 
iritb practices and regulations which may affect, directly or indi- 
rectly, the transportation of persons or property. This is a new 
[lower not even mentioned in the original act. and is certainly an 
extraordinary one with which to clothe this Commission. It would 
take awav from those in charge of them now, in effect, the manage- 
ment and conduct of the railroads. No practice that might meet the 
condemnation of this Commission could be enforced by the railroad 
companies under the provisions of this bill. 

Senator Ne\\i.ands. Colonel 8tone. going bacli U> the matter ^ 
were discussing a few minutes ago, I find in section 1'2 of the Esch- 
Townsend Act the provision that— 

No evidence (in beholf i>f eitlier party sbull be admlsBible in any such suit o 
pn>ceedlB?; which wns not offered, but which with the exercise of proper dili- 
gence coiiid hare been offered, upon the hearing berore the Commlssiita that r 
aulted in ihe pai-tlcular order or orders In eontcoveray : but nothing herein eoi 
" shall be conetrued to forbid the admission. In any such suit or proeeedlng, 
Imce not oxiBting, or which conld not. with due diligence, have been known | 
" " at thp tUne ot the bearing before the Commifslon. 
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Do you not im<iei*stuad that under that, if the railroads should 
offer certain testimony before the Connnission, which was improperly 
excluded, they cx)uld offer that evidence affain before the court of 
transportation, and that if the court should determine that it had 
been nnproperly excluded by the Commission it could then be admit- 
t-ed ( 

Colonel Stone. It is owing to the construction to be given to the 
word " offered.*' In my opinion, in the connection in which it is used. 
it means introduced, or allowed to be presented and considered before 
the Commission. There is no provision for making up a bill of excep- 
tions as to what testimony was offered and rejected. 

Senator Newlands. Your contention is that if the testimony was 
offered and excluded, it cx>nstitutes no part of the record? 

Colonel Stone. I confess that I do not know how the court of 
transportaticm might construe that provision, but, as I construe it, I 
think it prevents the consideraticm of any evidence not introduced 
before the Commission. 

Senator Xewlands. I do not think it would have that interpreta- 
tion. 

Colonel Stone. There is no provision for a bill of exceptions to 
embody proof that might have been offered and excluded erroneously 
by the C ommission, and unless a provision of that kind were incor- 
porated in the bill there would be no power to do it. 

Senator Newlands. But I imagine that if certain testimony were 
offered before the Commission and were excluded, the record would 
show that fact, and then if the record went up to the court of trans- 
portation and the railroads should again offer the evidence, the only 
question would then be as to whether it had been offered before and 
excluded, and that would appear from the record. 

Colonel Stone. That would be the course in a court of justice. Sen- 
ator, but this Commission is not a judicial body, and in the absence 
of a provision designed to preserve such evidence, I do not see how it 
could be considered by the court of transportation or how it could be 
a part of the record. This measure and others like it, which have 
been introduced having for their object the clothing of the Interstate 
Commerce Commission with power to prescribe rates, are supposed 
by many to prevent the practice of allowing rebates or secret rates and 
other devices that prevent the shippers, large or small, from being 
placed on the same footing. I have been iniable to see how rates fixed 
by the Government, through the Commission, could not be evaded 
just as well as the rates that are fixed by the companies and' published 
as their fixed rates under the present law. 

I want to say for the company that I represent before the committee 
that if the law ah^eady upon the statute books is not sufficiently rigid 
and severe, we are entirelv willing that it mav be made so bv any 
enactment of Congress. The Louisville and Nashville Eailroad Com- 
pany has never violated this provision of the law ; its boots are open 
for inspection, and I am instructed by President Smith to say that the 
law can not be made too severe for him and his company on that 
branch. 

Senator Doltjvek. What would you say. Colonel Stone, as to the 
creation of a body of interstate commerce inspectors possessed with 
powers similar to those of examiners of national banks? 

Colone] Stone. Our company is perfectly willinii, if it should be 
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H> t'liartpd, Mr. Smilh hu- bet-n U-fm-e tKc lomiiiiltee, lie Uas nmde 
a stHlciiiciil of his vii-ws of t\u> lui^aMriv. Tlu-y iiiv fiitilli-d In some 
wfiglil liy i-casoii nf iht- inct that lie is a prai-tirHl raiinmil man of 
liirfji" itx[>t'i-ieiut'. His views us jiri'scmpd to vmi liavi> ihi' im-iit of 
siiic^iity. tuid I tnist that t'verv Senator on this commit t*f will read 
them. I have nut n'uii his stali^uifiit mysi'lf. Ijiil I know ^eiiemlly 
Ills views iiTioti !i iiiciisdi'i' of (his kind. Born iti the Catskill Miaiii- 
tRinM, spenaiiig Ids yonil] in llic Statt- of Now Voric, and his uarly 
mnnhwid in northern Illijiois. lie het^-anie u rnilroatl man at the age 
of 22. When lite civil war hroke out he was at Steveiistin, Ala. At 
iLe a^' of -IT he had cliarye of all llu- tniiisporlalion of troopa nod 
siippli«4 for (icneral SherniatiV army in northern ticorgia. He has 
been ii railivtad man for foUy-six vl•(lr^. With (lie exeeption of three 
yeai's. when he was cornieiTed w illi llie Uallioiore and Ohio Railroad, 
he has been wUh the l^oui^vilh- und Na..iiville road. 

That roHil. when lie hi'sl iM-ciinie .■caine.'l.'d with it. only had an 
insigiiitieant line of IK' miles froui Louisville tu Nashville. Under 
hie iii>iUH{renient and e4»ntrol it has extended aiul lieen enlarged until 
the system to-day eoxcrs 3.(100 miles of road operated by that com- 
pany, and, with the afiilialed lines in which the c»mpanv is inlwresteU. 
over n.OOO miles, running and exli-nding into thirteen diffei-enl States. 

Senator Uolt.iveh. With w!ial roads is it affiliated^ 

(.'olonel r^TONK, it has i-untrol, by mvning a majority of the aUxk 
and other inlerestw. of many roiid?-. |Hiiiiipally the Nashville, Chatta- 
nooga and .St.. Ijonis Kailwav ('oiiipauw in whit'h it owns a. majoritv 
of the .--tock. The capilar stoi^k .d' ■t]ii> comiianv. $6().0tX).000. i"s 
wOTth on the open niurkel to-day, j>] 4U,0(>U.(XH). AMien Mr. Smith 
took charge of llie road it was not worth 25 cents on the dollar. It> 
$110,000,000 of bonds are at a preminm on the open market, its 4 per 
cent bonds lieing worth to-day 103. 

So I SHV a man like Mr. Smith, who has sturdy cominou iseii.sc and 
honesty, who has had experience in the railroad business, tells you 
that this measure will Im; disastrous to his inteitJKtfi and those he repi'e- 
sonts ill that property it is ivorth con-sidering ; it is worth nioi-e than 
that of theorists and those who ha\*e no practical knowledge of such 
ftffairtN 

T!u*rr is no clamor in the section through which the lines of tlus 
rond run, Theiv is none at the i^ity of Ijoiiisville. Thei-e is none in 
any princiijal city of the Simth that I am awpre of. There is no 
complaint ajrainst iIli' rjili's id' (ids cuinpany (hat they are t<«) high. 
'ITiey are lower lo-day Ihtm llicy have lieeii in its history. 1 under- 
stand the Interstati' Coiuuivrce Coimnission to have said repeate^Jly 
in their reports IJiai there is mi siibslAntial complaint anywhere in 
the LhiiU'd States against the rates Hxed by railroad companies. 

S«nittor t"ARMAt.K. What yon mean is no complaint against ihe 
itmount f 

Colonel Stune. I mean the amount of the rates. 

Hwiator Dou.ivBR. Theiv is complaint in weateni cities, like Chi- 
cago, against the joint rat*' fi'om Chi(;ngo to southern }K>ints for a 
distance very much less tiian tin- distance between the same southern 
points and the cities of Boston and New York on manufactured prod- 
uct^i that isj thejf is complaint that the rates on manufactured 
products ia southern points are very much greater than the rates from 
Sew York and Boston lo the same southern points, 
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Colonel Stone. Shall Con^^ss go into that question and legislate 
in the interest of Boston against New Orleans? 

Senator D(>lx.iv£k. But ^loes, for example, made in Chicago and in 
other cities similarly situated, it seems to our people^ should have access 
to the souUiern markets on equal terms with tiie Northeastern States, 
the distance being about equal. This maximum-rate case you have 
referred to was instituted by the protest of western manufacturers, 
not a^inst all rates, but because under the old Green River pool — 
was that the name of the pool ? 

Colonel Stone. I do not know. I was not engaged in railroad 
business at that time. 

Senator Dolliver. It was because the joint rates were deliberately 
fixed so high that agricultural products could not be sent to the 
southern market, and the southern railroads appear to have been 
parties to those joint rates. That was the maximum rate case. 

C'olonel Stone. Is it in the power of Congress or of this conmiittee 
to remedy anything of that kmd ? 

Senator Dolliver. We have tried, in the interest of interstate 
commerce, to prevent discriminations against all localities. 

Colonel Stone. While the distance from Chicago to New Orleans 
is practically the same as from Boston to New Orleans, yet the 
incline from Chicago to New Orleans enables railroad companies to 
ship products to that point more easily and at less expense than from 
Boston. There are a great many natural advantages, all of which 
have to be considered when you undertake to equalize rates. 

Senator Dolliver. But take the rate from !noston to Atlanta on 
boots and shoes, why should that be less than the rate from Chicago 
to Atlanta, when the distance from Chicago to Atlanta is very much 
less? 

Colonel Stone. Because there is water trans})ortation for a large 
part of it. 

The Chairman. Competition? 

Colonel Stone. Competition. 

Senator Dolliver. Water competition for what distance? 

Colonel Stone. There is a navigable river from Savannah to 
Augusta, not a great way from Atlanta, and the rail transportation 
is only from the latter city to Atlanta. 

Senator Dolliver. Do you think the entire differential from Chi- 
cago on that class, of goods is based on the water transportation 
proposition ? 

Colonel Stone. The differentials might depend somewhat upon 
distance. 

Senator Newlands. You mean from Chicago? 

Colonel Stone. Yes, sir ; in that instance. But you have got to 
allow railroad companies and those engaged in that kind of indus- 
tries in competing with each other to take advantage of natural 
conditions as well as other conditions. 

Senator Dolliver. But these affiliated roads of which you have 
spoken seem to have reduced competition to very much less stress 
than formerlv existed. 

Colonel Stone. There may be compensation, Senator ; Boston may 

come out in the long run about even anyway, if it is discriminated 

against in the matter of rates on grain, for it gets the benefit of a 

cheaper rate on its shoes. 

Senator Dolliver. What strwck lufe ^«i"?^ i\Y<fe i^^ct that this old 
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agreement, which seems to have dated back before the Chicago fire — 
and which was perfectly proper at the time it was formed, because 
western cities were not then manufacturing cities — has stood there 
for thirty years, and now that Chicago has become a great manufac- 
turing city, yet that discrimination remains there, and when they 
finally got the Interstate Commerce Commission to issue a very mild 
order in respect to it, the interstate-commerce act was practically 
nullified by the decision of the court. 

Colonel Stone. No ; I say it was simply construed by the Supreme 
Court holding that the power never was granted. 

Senator Dolliver. I do not want to be understood as decrying the 
correctness of the decision, but we want somebody to inquire into the 
reasonableness and justice of that situation. 

Colonel Stoke. That is one power that is sought to be given to the 
Commission, but they will certainly have a large contract on hand 
if thev undertake to execute it. 

Senator Newlands. You spoke of your system covering thirteen 
States; in how many of those States are there railway commissions 
having the power to fix State rates? 

Colonel Stone. I do not remember, Mr. Senator; but in quite a 
number of them, if not all. 

Senator Newlands. Do those commissions exercise the power them- 
selves of fixing State rates ? 

Colonel Stone. Very few of them. We have had a commission in 
Kentucky with that power for five or six years, and they have never 
exercised it. 

Senator Newlands. But they have the power under the law to do 
so, have they ? 

Colonel Stone. The statute so reads ; but never having undertaken 
to execute the power the courts have not construed the law so as to 
decide whether the power was constitutionally conferred on the 
railroad commission of Kentucky or not. 

Senator Newlands. How is it with the other States? Have they 
exercised the power of fixing State rates in any of the other thirteen 
States? 

Colonel Stone. I think some of them have. 

Senator Newlands. What States, and how many ? 

Colonel Stone. I do not remember. 

Senator Newlands. In some of them, four or five, do you think ? 

Colonel Stone. Yes ; I should think so. 

Senator Newlands. Having exercised that power, has it operated 
to the serious injury of the companies? 

Colonel Stone. If the companies depended on the traflSc between 
points within the State alone, they could not maintain themselves 
at all. In the State of Illinois, in connection with what you have 
asked, the rates there are fixed by the State commission, and Presi- 
dent Smith says that he could not pay operating expenses in that 
State, althouffh his line runs through the State, if he had to depend 
on State traffic alone. 

Senator Newi^nds. Does the Ijouisville and Nashville operate in 
the State of Illinois ? 

Colonel Stone. Yes; from Evanston southwest in Indiana and 
across Illinois to St. Louis. 
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Mr. Walker D. Hines. That is owned by the Louisville and Nash- 
ville and operated by it. 

Senator Newlands. Is it owned bodily by the Louisville and Nash- 
ville? 

Mr. HiNES. Yes, sir. 

Senator Newlands. The law of Kentucky authorizes the operation 
of a railroad outside of that State, does it? 

Mr. IIiNES. That is my understanding. 

Senator Newlands. It does not simpfy own stock, as I understand. 

Colonel Stone. It owns and operates. 

Senator Newlands. Other roads it controls by owning a majority 
of the stock. 

Colonel Stone. The lines in thirteen States are actually owned and 
operated by the Louisville and Nashville. There are many lines in 
which it has a controlling interest, though not operated by the Louis- 
ville and Nashville. 

Senator Newlands. But they are regarded as being in the Louis- 
ville and Nashville system ? 

Colonel Stone. No, sir ; they are not regarded as part of the sys- 
tem operated by the Louisville and Nashville. 

Senator Newlands. But in common parlance are they considered 
as part of the Louisville and Nashville system ? 

Colonel Stone. No, sir. 

Senator Carmack. Do I understand that the road from Evanston 
to St. Louis is owned and operated by the Louisville and Nashville? 

Colonel Stone. It has a large minority holding in that company. 

Senator Dolliver. Is that a holding by the Louisville and Nash- 
ville corporation itself^ or by the stockholders of that company? 

Colonel Stone. By the Louisville and Nashville itself. 

Senator Newlands. Is that corporation organized under the laws 
of Kentucky ? 

Colonel Stone. Yes, sir. 

Senator Newlands. And it is authorized by the law of that State 
to own stock in other companies ? 

Colonel Stone. Yes, sir. 

Senator Newlands. In that way these afliliated companies are con- 
trolled. I understood vou to sav that there are over 3,000 miles of 
road owned and operated by the Louisville and Nashville. 

Colonel Stone. Three thousand six hundred miles. 

Senator Newlands. In about 13 States, did I understand ? 

Colonel Stone. Running into 13 States. 

Senator Newlands. In addition to that it has lines affiliated that 
make up nearly 3,000 miles of trackage? 

Colonel Stone. In the neighborhood of 6,000 miles altogether. 

Senator Newlands. And you say that in the State of Illinois the 
local rates are such as would not pay the operating expenses of the 
Louisville and Nashville in that btate — I mean the rates fixed by 
statute or by the State commission? 

Colonel iStone. Yes, sir ; by the State commission. 

Senator Newlands. Has your road ever questioned the right of the 
commission to fix those rates ? 

Colonel Stone. No, sir. 

Senator Newlands. Is there any other State in which the action of 



unfrfrwwfxf or rmrRSTATi! cowmhrck cohstwhioit. 9BW 

ttie State conuiiis&ion has operated to tlie serious iniurv of your 
load I 

Colonel Stone. Well, that is a verj- broad question. If the Louis- 
*ille and Nashville depended solely on its State traffic (traffic within 
the State) it could not suoeeed. Its interstate commerce, however, 
enables it to carry on buniness succeHsfuIly, 

Senator Newlanos. Wliich do you regard as the more profitable, 
the interstate or the State traffic 1 
; Colonel Stone. The interstate traffic. 

I Senator Newl.4nd8. Is that larger in volume than the other? 
I Colonel Stone. Ob, nmeh larger, as I understand. 

Senator Newlanob. Assuming that the States have the power, as 
^ou say tliey have, in most of these States, to fix the State rates; that 
he National Govermnent exercises no control whatever over the rates 
of raili-oads engaged in State traffic only, what is to prevent tliese 
companies, after becoming gradually affiliated, as they are now, into 
ten or twelve systems, from very largely increasing their rates and 
very largely increasing their income unless some restraining power of 
Ihe National Government is exercised; and if you think t^at some 
restraining power is necessary, what would you suggest ? 

■ Colonel Stone. I suggest that the best restraint upon the power 
bf railroad companies is to have men manage them who are qualified 
to manage them, men who know the best interests of the companies 
fts well as of the people. What is to the interest of the railroad com- 
pany is to the interest of the people in a majority of cases. Give the 
people a fair deal, treat all snippers properly, and the business will 
come to the railroad. 

Senator Newlands. But you will admit that by tlie practice of 
consolidating railway s>'steins in the country (concentrating owiier- 
fllip and obtaining control through a community of interest) in many 
localities competition will be practically eliminated J 

Colonel Stone. In some cases that may be true. 

Senator Newt^nds, And that is the purpose, is it not? 

Colonel Stone. I think not. 

Senator Newlasos. Do you not think the purpose of consolidation 
jUid community of interest is to eliminate competition ? 

Colonel Stoxe. I think not. 

Senator Xewi-anhs. What is the purpose of it? 

Colonel Stone. The purpose is to place the systems of railroads 
Under the same management, to accommodate more people, to give 
better service, and it is more economical in the management and oper- 
Ition of the railroad. 

■ Senator Nrwt.aniw. Admitting that, is not the further purpose to 
Clitninate competition? As I understand, the railroads fii-st desire 
k) pool their earnings so as to eliminate " cutthroat competition," 
Is it is called, by the organization of these various systems, through 
oiicentrated ownership, holding companies, community of inter^ 
tc. I undcr'tiiud that all that is intended to meet the purpose sought 
be acconipliffhcd by pooling, is it not? 

Colonel Stone. I do not Know. Senator ; it might have been in 
line instances. The Louisville and Nashville Railroad has acquired 
jany short roads — roads that were unable to maintain themselve.'i if 
sft alone, hut they now form a part of one general svstem reaching 
Kto these different States, developing mining and mineral interests, 
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and reaching more markets. The rates are more uniform, being 
under one nnmagoinent, and it is altogether beneficial that these 
roads have beiMi acquired by the Louisville and Nashville. We have 
sharp comnetition all through the South with other roads. 

Senator Newlands. I have no doubt of that. I think that kind of 
consolidation of roads has been beneficial, so far as economy of oper- 
ation and efficiency are concerned. But we are now considering what 
shall be done to lift unjust burdens from the people in consequence 
of increased rates. It seems to me that is a problem before us to pro- 
vide for in the future. Where economy or operation and efficiency 
have come about under one control, do you not think it would be 
better if all the railroads now embraced in your system through 
affinity, affiliation, etc., were embraced in one national corporation? 

Colonel Stone. I do not think so. I think that would niaKe a com- 
plete monopoly unless they were under Government control. 

Senator Newlands. I speak of one corporation under national con- 
trol. 

Colonel Stone. Do you mean owned by the Government? 

Senator Newlands. No; I mean incorporated under a national act. 

Colonel Stone. I think that is wholly impracticable. 

Senator Newlands. Why so? 

Colonel Stone. I do not see how you could compel the present 
organizations to go into an arrangement of that kind. Certainly the 
National Government would have no control over the traffic between 
points inside a single State unless the Constitution be amended. 

Senator Newlands. Do you not think that all the roads embraced in 
your system Avould prefer to have the simi)licity of control and opera- 
tion tiiat would come from having one corporation own the entire 
Trackage ? 

Colonel Stone. It might make the management of the road more 
simple, but if the Government is going to tate charge of the railroad 
companies it ought to guarantee dividends, so that those who have cap- 
ital invested may be assured of some fair return on their capital. 

Senator Foster. You have stated practically that the passage of 
this bill would be disastrous to railroad interests, as I understood you. 

Colonel Stone. That is my belief. 

Senator Foster. And would aflFect seriously the value of this prop- 
erty ? 

Colonel Stone. I think so. 

Senator Foster. And would to a great extent destroy the value of 
the property ? 

Colonel Stone. I believe it would. 

Senator Foster. Now, Colonel, will you state your reasons for 
Ihat belief? This bill authorizes the Interstate Commerce Commis- 
sion, after the railroads have established their rates, to supervise or 
revise those rates, and if it finds the rates established by the railroads 
to be in violation of the law, then it is empowered to substitute what 
the Commission considers a fair and reasonable rate under the law. 

Colonel Stone. It is made their absolute duty to do so ; they can 
not avoid it. After they have once decided that a rate is unjust and 
unreasonable, under this bill they must substitute what they consider 
to be a just and reasonable rate. 

Senator Foster. Then the courts of the country shall decide the 
rights of all persons, and if the decision be against the corporation it 
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can appeal for a revision or reversal of the action of the Commission. 
Why should an instrumentality of the Government, such as this rail- 
road commission is, armed with this limited authority, be disastrous 
in any way to the interests of the railroad ? 

Colonel Stone. I have tried to show that it is a commission with 
authority unlimited, not limited, to be put in the hands of seven men 
who are not required by the statute to possess any special qualifica- 
tions for their work, men not experienced in the management of I'ail- 
roads, not even required to be lawyers or skilled in any way or fitted 
for this character of work. If this Commission is clothed with this 
general authority I assume that it will exercise that authority. 
Bodies and individuals once possessed of authority are very apt to 
exercise it. The verv uncertainty of what the rates shall be for the 
future between certam points or on certain commodities would alone 
cast a shadow, in my opinion, upon the value of the securities, stocks, 
and bonds of the railroad companies. The management could not be 
so effective under such an arrangement as it would be under the man- 
agement of those who have been trained and are skilled in the work 
and management of railroads, in fixing rates, and providing for dif- 
ferent localities and commodities. I have tried to point out that 
under this bill the remedy proposed would be ineffective; that the 
court of transportation will have little power oyer these rates when 
once fixed, starting with the presumption that they are reasonable, 
and yet deprived of the right to consider anv proof that might be 
offered in addition to that which was introduced before the Cora- 
mission. 

For these reasons, in common with all of our principal railroad men 
who have spent a lifetime in the service, I incline to the belief that 
if this bill IS enacted and enforced it will be disastrous to the inter- 
ests of the railroad companies, as well as to the people who are inter- 
ested as employees or otherwise. In 1893 or 1894, when the hard 
times r-et in, we had 94,000 employees discharged; nearly all of the 
800,000 who were left in the service of the companies had their wages 
decreased. If you cut down rates, if that is the prime object of this 
bill — and it is certainly not to increase the rates — you have got to 
cut down operating expenses; the railroad companies must be more 
economical ; and that affects 1,300,000 employees in the s;^rvice of the 
companies to-day, not to speak of the lawyers and the officials of those 
companies. Their wages would certainly be reduced, and many of 
them would be discharged, and the service would not be so good. 

Senator Foster. I go upon the presumption, however — and ask you 
this question under that belief — that this Commission will be an 
impartial tribunal, composed of intelligent and patriotic men, who are 
honestly striving to do their duty and to eniorce the law. Now, 
why should the act of a tribunal of that character, whose acts are 
subject to review by the courts of the country, create any such dis- 
astrous effects? 

Colonel Stone. From a lack of knowledge and experience in rail- 
road management, however honest such managers might be, however 
desirous to do the right thing for the companies, for the shippers, 
and everybody else, those managers, in my opinion, would yet fall 
short of the necessary work to be done. I think we had better let 
well enough alone. 
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Senator Fo'^ter. I am trying to get exactly at the objections to 
the bill. . . \ 

Colonel Stoxk. This is an innovation. 

Senator Dolliver. But, Colonel, the general counsel of the Penn- 
sylvania Krtilroad, acting, as we understand in the committee, with 
the cooperation of the president of that road, some time during the 
last Congress presentea a bill designed to accomplish exactly the 
result that this bill seeks to accomplish, accompanied, however, by a 
provision in favor of pooling, to be submitted to the Interstate Com- 
merce Commission ana, before going inlo effect, to be indorsed by the 
Conmiission, and he left the committee with the impression that thai 
whole business could safely be left with such a conmiission. 

Senator Foster. I am very glad Senator Dolliver has mentions 
that, because I had intended to refer to that very matter. 

Senator Dolliver. That would seem to raise a difference betweei 
your road and the Pennsylvania road as to the effect to be expected.^^. 

Senator Carmack. ^^^lat has been the position of the Louisvilli 
and Nashville Kailroad Company with respect to pooling? 

Colonel Stone. I am unable to state. 

Senator Carmack. My recollection is that ilr. Smith was rath( 
opposed to pooling. 

Colonel Stone. I think that is his view. It has no pooling ai 
rangement now, and could not have under existing law without vi e — ^ - 
lating the SlK^'nian antitrust law, as Avell as the interstate-commerczi^e 
acts. 



Senator Carmack. Speaking of competition, has it not been tb^me 
experience of railroad managers that competition which is felt ^sit 
what are called competitive points has often been so keen at tho -^se 
l)oints that freight is frequently carried at unremunerative rat^^«, 
and that the railroads have asked the right to pool because the corraa- 
l^etition at competitive points was so keen as to become absolutes^ Hy 
unremunerative? How does that affect rates at noncompetiti ^^e 
points ? 

Colonel Stone. I am unable to state, Mr. Senator. Of course it 
would depend uj^on the different circumstances and conditions. It 
would doubtless be a protection to have the right to make agr^^e- 
ments to divide receipts en a fixed basis among railroad compan":*»es 
and ]"/revent loss to them, and I believe it has been proposed by Ik^^r. 
Spencju' in his statement before the House committee that such_ a 
provision ought to be incorporated in any law on this subject, sc:«-b- 
]ect to the approval of the Interstate Commerce Commission, so th:m-at 
it would not give any unfair advantage to the roads or oppr^S'^s 
shipper-. _ 

Senator Carmack. This is the point of my question: Do not sh^^p- 
pers from noncompetitive points really suffer from the competit:*- on 
at the competitive points? 

Colonel Stone. That may be true. The rates may have to be 
changed in order to compensate for losses between other points. 

Senator Xewlaxds. In looking over the Interstate Commerce Co^*^" 
mission report for the last year I find that the gross earnings for "fche 
year 1003 were over $1,900,000,000; that the increase of incom© in 
one year was $174,000,000. If that increase should take effect f^t 
that rate everv vear for the next ten years it would mean that ten 
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years from now the increase of revenue alone would be $1,700,000,000, 
or very nearly double the present revenue, which, of course, would 
mean the doubling, or more than that, of the amount available for 
dividends. 

Colonel Stone. Not necessarily; it might be expended in better- 
ments, improvements, and extensions. 

Senator Newlands. It might be, but that is regarded as an ex- 
penditure on account of capital, is it not ? 

Colonel Stone. Yes, sir. 

Senator Newlands. In view of that fact, do you not think it nec- 
essary that there should be some controlling power, and can not the 
railroads themselves suggest some method by which we can arrive at 
a fair adjustment of the question? As I understand, in Massachu- 
setts, where they say they have no complaints, they limit the railroad 
companies to dividends of 8 per cent. The result is that the largely 
increased revenues goes to betterments, to increase of wages, exten- 
sions, etc., and I believe that is the case with the New York and New 
Haven Railroad ; and from all we hear there seems to be no complaint 
in New England. Is there not some system of automatic control that 
could be suggested that would prevent ari excessive income in the 
future, and yet at the same time leave to the railroads the initiative 
and the benefit of individual energy, enterprise, and capacity that 
ih&y now have ? 

Colonel Stone. If there is any imperative necessity for any change 
or innovation as to the methods that ought to be employed to remedy 
the evil, then that might apply. But we find this country to-day in 
as prosperous a condition as it ever was; the railroads are prosperous; 
the country generally is prosperous. ^Vhy should we interrupt that 
state of things and make innovations that may result disastrously, 
not onlj'^ to the railroads, but to the people at large? 

Senator Neavlaxds. Your contention is that nothing in the way of 
legislation as to rates should be done by Congress, and that upon the 
question of control of the income derived from interstate commerce 
nothing should be done? 

Colonel Stone. I think nothing should be done in those respects. 
I think the let-alone polic}^ is the best, especially when there is no 
imperative necessity to make a change. 

The Chairman. Colonel Stone, you have given this subject a good 
deal of thought. Referring to lines 7 and 8 of the first section of this 
bill, " or any regulation or practice whatsoever affecting the transpor- 
tation of persons or property to be unreasonable or unjustly dis- 
criminatory, the Commission shall have power, and it shall be its 
duty, to declare and order what shall be a just and reasonable rate, 
practice, or regulation to be charged, imposed, or followed in the 
luture " — how^ far does that reach? Have you given that any par- 
ticular thought? 

Colonel Stone. I commented on that somewhat this morning. 

The Chairman. I was absent at the time. If that is in your state- 
ment I withdraw the question in the interest of saving time. 

In the first section of this bill, where the proceedings are initiated 
by a shipper, is it your understanding that the shipper has to bear all 
the expense of this litigation from the time he files his complaint 
until it goes to the Supreme Court? 
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Colonel Stone. No, sir; there is no provision of that kind. The 
shipper might be a perfectly irresponsible person or insolvent. 

The Chairman. But, practically, is not the shipper supposed to 
bear all tliis expense? 

Colonel Stone. Not at all. Under the provisions of this bill there 
is no roniedy for the railroad companies. 

The Chairman. That is not my question. Suppose a shipper 
wants to bring complaint a^inst a railroad company for charging 
an unjust rate. Under this bill is not that shipper bound to bear that 
expense himsc^lf ? 

Colonel Stone. I do not so understand it. 

The Chairman. Who would bear the expense of this litigation? 

Colonel Stone. If the Government succeeds before the Commis- 
sion it comes out of the appropriation to carry on this work of the 
Conmiission ; but if it fails there is no remedy for the railroad com- 
pany to get back anv of the costs. 

The Chairman. 1 am speaking of the position of the shipper 
whether he is not obliged to pay every dollar of that expense. I d 
not see anything in the bill to enable him to recover any part of it. 

Colonel Six)ne. There is nothing in the bill requiring him to pay 
cent. 

The Chairman. It seems to me that he will have to pay all th€ 




costs of the proceedings from the time he opens his mouth to mak^^=) 
complaint. 

Colonel Stone. He does not stand in the attitude of a plaintiff oi 
party to the proceedings. 

The Chairman. The Conmiission can institute proceedings if it 
desires, but my inquiry has reference to the man who complains i\ 
the first instance. 

Senator Carmack. He does not have to do anything but complaii 1. 

The Chairman. He does not have to pay the costs? 

Senator Carmack. I do not think so. 

Colonel Stone. He only sets the proceeding on foot. 

I thank the committee very kindly for its attention. 

STATEMEITT OF ME. L. A. DEAN, OF EOME, GA. 

Mr. Dean. Mr. Chairman and gentlemen of the committee, I thai: =^k 

you very nmch for this opportunity^ to be heard, and I will endeavc=:=3r 
to be very brief. 

I represent the peach growers of north Georgia, in the capacity ^^^f 
chairman of an executive committee appointed by a convention ^^^f 

{)each growers, that committee being created to take charge of matte-^*s*rs 
ooking to a reduction of freight rates and refrigerator charges. 

Georgia has recently come to the front in the peach industry, a ^y d 
the business has but fairly begun. Until last year the principal shij^^P- 
ments were from middle Georgia, but last season north Georgia shipp— ^ed 
2,800 cars, being 500 cars more than were shipped from the balance of 
the State. Out of this magnificent crop the growers, as a class, realia^^ed 
no profit; many made a loss. Hardly 25 per cent of the trees n^cDW 
planted in north Georgia have come to the bearing age. If wittrro 
the next three years we have such a fruitage as we had the past seas*:^^, 
we will produce from 6,000 to 8,000 cars in north Georgia alone. 
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The Georgia farmer has learned well how to produce peaches and 
load them into the car, but he has not acquired the art of getting them 
to market in a manner to bring hima i)rofit. We are in trouble. We 
think there are three obstacles that stand in the way to defeat profit. 
First, excessive railroad freights; second, excessive refrigerator-car 
charges; third, bad returns from some commission merchants. The 
first two we can not overcome except Congress comes to our relief. 
The third we can and will deal with direct and in due time. By proper 
vigilance and the adoption of business methods the dishonest commis- 
sion merchant may no longer grow fat on Georgia peaches. 

The first two obstacles are for the consideration of Congress. The 
Supreme Court of the United States, in the case of Smythe v. Ames, 
169th U. S. at pages 546-7, held: 

The basis of all calculation as to reasonableness of rates ^^ ^^ ^^ must be the fair 
value of the property being used. * * * To ascertain that value the original cost 
of construction, the amount expended in permanent improvements, the amount and 
market yalue of its bonds and stocks, the present as compared with the original cost 
of construction, the probable earning capacity under particular rates prescribed by 
statute, and the sum required to meet operating expenses, are all matters of considera- 
tion. * * * What the company is entitled to ask is a fair return upon the value 
of that which it employs for the public convenience. On the other hand, what the 

gublic is entitled to demand is that no more be exacted from it for the use of a public 
ighway than the services rendered by it are reasonably worth. 

This being the law, and being founded in principle, all rates over 
and above such a sum as will make a fair income on the real value of 
the property in use are extortion and may be recovered back on a 
proper case made. The conclusion is inevitable that such excess is 
not the rightful property or earnings of the railroad company. 

That existing freight rates are excessive may be shown by calcu- 
lations based on facts stated in the Report on Statistics of Rail- 
ways, prepared by the Interstate Commerce Commission for the year 
ending June 30, 1903. From this report it appears that the net earn- 
ings of the railroads in the United States were sufficient to pay 5 per 
cent dividend on the capital stock of all the roads and leave a surplus 
or excess of $277,680,534. It is familiar history that all roads are 
capitalized and bonded for vastly more than their value. We may 
safely assume that the capital stock represents more than the value of 
all railroad property in the United States. 

If this is denied you have but to refer to the tax returns and assess- 
ments of the several States to show that for the year 1903 the 
aggregate tax — State, county, and municipal — paid by railroads only 
aggregate a sum equal to 0.94 per cent on the capital stock. Every 
citizen knows that 0.94 per cent for State, county, and municipal taxes 
is not one-half the amount paid on other property throughout the 
country. Thus it appears that the capital stock either represents 
more than the value of railroad property, or it is being returned for 
less than its value. 

Assuming that the capital stock of railroads represents fully the 
value of the property, and that 5 per cent above all operating expenses, 
repairs, maintenance, and taxes is a fair income, the following table, 
which 1 have caused to be compiled from the report on statistics of 
railways, shows that for the ten years prior to 1904 the earnings of 
railroads in the United States in excess of all expenditures as above 
and 5 per cent on capital stock aggregated the enormous sum of 
$1,442,613,622. 
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N'uTC— Pi)rarci< in parL'nthesf h lepresenl fUDdud debt. 

To this excess add a sutn for the excessive earnings for the year 
endiDg June 30, 1!K)4, which we assume will not be less than that 
for 1903, to wit. $ii77,B80.534. To this add the excessive earnings for 
the years prior to 189+, and you will easily seethe excessive earnings to 
be above *^,0(IO,U0O,OO0, asura equal to one-third of the entire present 
capital stock of all the i-ailroads in the United States, These eDurmous 
excessive earnings appear in the Interstate Commerce Report in 9pit« 
of the fact that in keeping railroad-operating expense accounts many 
items are charged to operating expenses that shonld properly be 
charged to permanent impi'ovcments. 

What a tremendous sum extoi-tfid from the peoplel What has 
become of it? Gone into purchasing and huilding other roads for the 
shareholders, for the opci-ation of which the people must pay, first, 
reasonable charges, and, if Congress does not gi\e relief, also excessive 
charges to be in like manner invested for like purposes. ' 

If thesu excessive earnings are not restained what will they amount I 
to in the next ten or twenty years? The railroad companies will be 
able to own the Government itself. I 

Can the people of the United States stand such a condition? Are I 
not the people now (he rightful owners of an interest in the railroads 
of the c-ountiy to the extent of these excessive charges, to wit, at 1 
least to llic extent of one-third the value of the entire capital stock! 
Have not the people furnished the money to build the roads to this 
extent; 

I have had other figures made from the same reports, and thevshow 
this: For 'In; year ending June .30, HHXi, the average tariff mid^on sll 
freight shipped is shown to heO."<i cent per ton per mile. The exces- 
sive furiiings for the same year as shown above aggregate $277,680,534. 
Had thi' sum not been collected the rate per ton per mile would have 
been n.'l'i instead of O.T(}. Assuming, then, that this sum (0.66) is what 
k just and what ought to have been the average charge per ton per mile, J 
Jet uo' see bow the Georgia peach has ^sviei aV, xjA^Wftds of the rail- I 
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roads. One example will illuHtrate. The rate on peaches from Rome, 
Ga., in carload lots of 20,000 minimum weight to New York is 81 
cents per hundred, equal to $162 per car. To this add $67.50 per car, 
refrigerator car chai'ges, from vvhich deduct Jf85 per car, the actual 
cost of icing a car from beginning to end of route, and we have $189.50 
per car or ^18.95 per ton. The distance from Rome to New York is 
885 miles, thus msucing 2.14 cents per ton per mile, which is 3.24 times 
as much as the reasonable or just average rate on the average freight 
carried in the United States. 

Is it possible for the peach industry to bear this enormous burden? 
It will be contended that the peach is harder to handle. We grant 
this, but we are not willing to admit that it is 3.24 times as hard to 
handle as the average commoditj^ of the United States. Neither do 
we feel that it is just to let the railroad companies, acting in their own 
behalf, be the arbiters of this vital Question. 
The Chairman. What is a earloaa of peaches worth in New York? 
Mr. Dean. That depends largely upon the market. 
The Chairman. Take the average. 

Mr. Dean. You had better let me state what it is worth at home 
before it starts. At home we are satisfied to get $1 a crate; that is 
^150 for a carload. 

The Chairman. Then it is worth in New York how much? 
Mr. Dean. That varies very materially; sometimes it will hardly 
iDring the freight; at other times it will bring $1,000, and they have 
l)een known to bring, in gross, as much as $1,500 or $1,600. There is 
^ very wide divergence in the New York market. But if we can get 
^1 a crate, delivered on the cars in (xeorgia, we are satisfied. 

If this Congress does not give relief and Providence favors us with 
» peach crop this 3'ear, the railroads will get an excessive part of it 
«i^in, and I verily believe the Georgia peach grower will become so 
^scouraged that he will abandon his orchards and lose confidence in 
the Government he should love and support. 

As to the refrigerator-car service, in spite of the enormous charge 
of $67.60 per car, in addition to the freight tariff from Rome to New 
York (I speak of Rome, it being the center of the northwest Georgia 
industry), the service was bad, peaches spoiled en route, and cars 
<Jould not be had at many places tor loading. Still it is insisted that 
Ugh prices should be paid for this defective service. Yet when it 
comes to paying damages for losses caused by bad service we meet 
with all manner of resistance. We are frank to say, however, that 
the crop was heavy and out of the ordinary last season, and the car 
company was not prepared to handle it. We are informed that 
^frangements are being made for more successful handling in future. 
W'e nave hopes this may be done. We do not care how the 
Refrigerator cars are provided, whether by the railroad companies 
themselves or through private car companies. It may be that the pri- 
vate car system is the better, but we contend that the refrigerator-car 
service is a part of the transportation system, a facility of the public 
highway. No matter by whom the cars may be owned they should 
he under the same control as the railroads. Until this is done we do 
liot feel that our industry is safe or that there is any prospect for its 
permanent growth. 

Colonel ptone, counsel for the Louisville and Nashville has just 
stated that his system, under the management of President Smith, has 
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enormously increased its businens, extended its lines, and raised the 
value of its .stockn and lK)ndtj' far above par. No wonder such a result 
has l)een ac^coniplished in view of the excessive charges. 1 dare sav 
the amount of original capital put into these extensions is very small, 
and the people are the ones who have made the contribution to develop 
the svstem. The railroads say let well-enough alone, but what do the 
people say i 

Tne CHAiimAN. The committee will now have to adjourn, as it is 12 
o'clock. 

Mr. Dean. I am satisfied. 

Senator Newlaxds. You can add to your statement any figures you 
desire. 

Mr. Dean. I shall be very glad to do so. 

Senator Doixiver. Put in anything you have. 

Mr. Dean. 1 have a paper prepared in the exact language in whic 
I would like to have my statement appear in the record. 

The Chairman. There is no objection to that. 

Senator Carmack. Make it as complete as you desire. 



U. S. Senate Committee on Interstate Commerce, 

Monday^ Febrxcary 6^ 1905. 

STATEMENT OF E. F. FEBET. 

The Chairman. Please state your name, your residence, and pla -<5e 
of business, and whom you represent. 

Mr. Perry. My name is E. F. Perry; my residence is Nyack, N. \ ., 
and my place of business is 66 Broadway, New York City; I am seci— :"e- 
tary of the National Wholesale Lumber Dealers' Association, w«^ th 
headquarters at ^^ Broadway, New York. 

Our association is largely a social one, with certain business featuar-es 
connected, but in no way controlling prices, suggesting prices, scmg- 
gesting combinations, or anything of that sort. We simply gatha er 
together to bring out the best for the members of an organization of 
this sort. Our membership consists of 815 wholesale lumber dealers 
and manufacturers of lumber, located almost entirely east of the JVtis- 
sissippi River. These members control the routing and shipping" ot 
500,000 to 600,000 car loads of lumber per year. 

Our members are very strongly in sympathjr with the subject ot 
legislation which is now before the country of increasing the powers 
of the Interstate Commerce Commission, and our executive officers 
have in hand at the present time and in preparation a certain set of 
resolutions which I should like to file with the committee as soon as 
they are properly signed. 

The Chairman. As part of your statement? 

Mr. Perry. As part of my statement. 

The Chairman. These are resolutions of your organization ? 

Mr. Perry. Yes, sir; we are simply holding them until they are 
properly executed. 

The Chairman. The stenographer will insert them at the proper 
place. - ,. 

[Note. — These resolutions were never received.] I, 
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Senator Foster. Your organization advocates the bill that is now 
before the House known as tne Esch-Townsend bill? 

Mr. Perry. I can not truly say that the members of our association 
advocate that particular bill, but we do advocate that class of legisla- 
tion upon which we have been working for some four years. 

Senator Foster. Conferring on the Interstate Commerce Commis- 
sion the rate-making power? 

Mr. Perry. Yes, sir; granting them the power, as it is being dis- 
cussed. We are heartily in sympathy with the statements in the 
President's message to Congress in December, in which he advocates 
<5onferring this power. We have not advocated any particular bill, 
but there are several bills that seem to cover many of the questions 
^we have in mind. 

Mr. E. P. Bacon. 1 should like to ask Senator Foster if he did not 
tise the phrase "rafe making" instead of ''rate revising;" that is, 
giving the Commission power to revise rates that are found to be 
unjust and unreasonable? 

Mr. Daniel Davenport. I would ask the Senator if the two things 
are not in substance the same ? 

Senator Foster. 1 am not one of the witnesses before the commit- 
tee. I understand the purpose of the bill is to confer upon the Inter- 
state Commerce Commission, not the power to fix rates originally, but 
only that, after examination, it may substitute whatever rates it may 
iave determined to be just and reasonable. 

Mr. Perry. That is what I had in mind in answering. 



U. S. Senate Committee on Interstate Commerce, 

Fixniary 23, 1905. 

STATEMENT OF MB. STUTVESANT FISH. 

The Chairman. Please state your name and occupation. 

Mr. Fish. Stuyvesant Fish; president of the Illinois Central Rail- 
i'oad Company, and president of The Yazoo and Mississippi Valley 
ftailroad Compan}^, those being two independent corporations, operat- 
ing together aoout 5,500 miles of railroad. 

The Chairman. Through how many States? 

Mr. Fish. Thirteen States. 

The Chairman. Please name them. 

Mr. Fish. South Dakota, Minnesota, Iowa, Nebraska, Wisconsin, 
Illinois, Indiana, Kentucky, Tennessee, Mississippi, Arkansas, Ala- 
bama, and Louisiana. 

The Chairman. We have under consideration the railroad rate- 
making Question, and particularly what is known as the Pisch Townsend 
bill that nas passed the House and been referred by the Senate to this 
o.ommittee. If you will proceed with what you have to say to that 
cjuestion, we should be glad to hoar 3'ou. 

Mr. Fish. I will come to that, Mr. Chairman, perhaps a little indi- 
rectly, though not purposely so. 

The Chairman. Proceed in your own wav, Mr. Fish. 

Mr. Fish. The Illinois Central Railroad Company stands in a pecul- 
iar relation to both the Federal Government and to the State of Illi- 
nois, bj which it was incorporated. TW e«ix\\^^\» ^oX. q.\ Q,Qrwgc^ 
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gi-anting lands in aid of the construction of railroads, which really 
became effective through the building of such railroads, was that entitled 
*"• An act granting the right of way, and making a gmnt of land to the 
States of Illinois, Mississippi, and Alabama, in aid of the construction 
of a railroad from Chicago to Mobile (approved Septeml)er 20, 1850)." 

That act defined very specifically the location of the railroad in 
Illinois, and did so on lines which, in the opinion of Senator Stephen 
A. Douglas and the other Representatives from Illinois, would best 
serve the interests of the State, by making the initial point from which 
the railroad was to be built '^the southern terminus of the Illinois and 
Michigan Canal,'' viz, Lasalle, and requiring the railroad to be built 
thence to the junction of tlie Ohio and the Mississippi rivers — Cairo, 
with a branch of the same to Chicago and another branch "via the 
town of (lalena in said State, to Dubuque in the State of Iowa." A 
at that time St. Louis was a nmch more important point (populatio 
in 1850, 7V,8t>0) than Chicago (population in 1850, 29,963), as th 
country in the neighberhood of (ralena was exceedingly rough, an 
nearlv all of the country south of the line of the Illinois and Michiga 
Canal a wilderness, the location is not one which private investor 
would have selected. As an inducement to the building of the line 
Congress granted to the State of Illinois a large body of public land; 
which had been in the market for very manv years, and which, if no 
disposed of in the meanwhile, would, by the subsequent graduatio 
act of August 4, 1854, have been reduced in price to 12^ cents 
acre. 

The grant was of the alternate, even-numbered, sections for six se 
tions in width on each side of said railroad and branches, and the a 
provided — 

That the sections and parts of sections of land which, by such grant, shall re 
to the United States within 6 miles on each side of said road and branches shall 
be sold for less than double the minimum price of the public lands when sold. 

As the construction of the railroad followed with all due dispatc- 
the Federal Government not only lost nothing by the grant of the ev< 
numbered sections, but actually gained; first, in the sale of the o( 
numbered sections at a doubled price, and, secondly, through the sc 
tlement of the country. What this was worth in the preservation 
the Union eleven years later is within the memory of all. 

The act of Congress further provided that the railroad and branct^^ies 
should be and remain a public highway '' for the use of the Govei 
ment of the United States, free from toll or other charge upon 
transportation of any property or troops of the United Stetes. 

During the four years of the civil war the operation of the railrcn^ad 
was utterly crippled by calls made upon it by the Government, and^ to 
this day all transportation for the Government has been at very m^L-'te- 
rial reductions, I believe 33i per cent below rates charged to otfcier 
shippers or travelers. 

The act of Congress contained another material reseiTation, viz: 

That the United States mail shall at all times be transported on the said railwroBd 
under the direction of the Post-Office Department, at such price as the' Congress xxiay 
by law direct. 

The State of Illinois passed an act accepting this act of Congress, 
and in chartering the Illinois Central Railroad Commny turned over 
to that company all that it had received from the Federal Govera- 
ment, burdened with the conditions s^t forth in the act of Congress. 
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The intention of Congress to aid in the construction of a railroad in 
several States is expressed in the title and throughout the act of 1850, 
and this is equally true of that part of it north of the Ohio River, 
which, while lying almost entirely in Illinois, was required to extend 
''to Dubuque in the State of Iowa." 

There is in the act of Congress no reservation whatever as to regu- 
lation of rates. Indeed it would, in those days at least, hardly have 
been suggested for Congress to have attempted to control one of the 
States in such matters. Had the State built, owned, and operated its 
railroad, as it does operate its Illinois and Michigan Canal (at a loss in 
1902 of $124,271), no such question could have arisen. 

The State having already had a disastrous experience with owning 
railroads, and being at that time in default for interest on some rail 
lions of bonds, preferred to charter a private company, and in so doing 
enacted that — 

The board of directors shall have power to establish such rates of tx)ll for the con- 
veyance of persons and proi)erty upon the same as they shall from time to time by 
their bv-laws direct and determine and to levy and collect the same for the use of 
the said company. (Act of the State of Illinois to incorporate the Illinois Central 
Railroad Company, approved February 10, 1851.) 

I am fully aware that the courts have put upon this law a construc- 
tion very different from that which was in the minds of those who 
invested their money on the faith of the contract therein expressed, 
but I do think it my duty to lay the facts before you, without ques- 
tioning the decision of the courts. 

However it may be with respect to the railroad company, which is 
merely one of the many citizens of Illinois, I think you will agree 
with me that had the State built and continued to operate the railroad, 
the expression in the act of Congress of those restrictions in respect 
to charges for the carriage of '' property or troops of the United 
States" and of the mails, would preclude the Federal Government 
from also reducing the charges made by the State to other shippers 
and travelers. 

How the railroad company stands in this regard is a question which 
we need not so into at this time. 

On the 10th of February, 1851, the Hon. A. C. French, governor of 
Illinois, approved "An act to incoiporate the Illinois Central Kailroad 
Company." As is shown by his message, and by that of his successor, 
Governor Matteson, the State was at that time overburdened by a 
debt of some $15,000,000, which was and had been for years in arrears 
of interest. By the charter of 1851 the State reserved to itself for 
all time, in lieu of other taxes, 7 per cent of the gross receipts of the 
railroad to be built thereunder. What the effect of that reservation 
was to the State is well shown in the message made January 5, 1881, 
by the Hon. Shelby M. Cullom, then governor of the State, in which, 
besides reviewing the deplorable conditions prevailing in and about 1850, 
he congratulatea the legislature on the fact that the State had, in 1881, 
got out of debt. Not only does his message show that the moneys 
received in the then last two years from the Illinois Central Railroad 
amounted to 11 per cent of the total revenues of the State from all 
sources, but he went on to recommend that a balance of $110,000 
remaining of the Illinois Central Railroad fund, after the payment of 
the State debt, be carried forward to the general revenue fund, and 
such legislation should be had, in pursuance of the. <io\v%tvt\\^v5f^^^3Mi*. 
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all future receipts from that source should (>e appropriated and set 
apait for the payment of the ordinary expenses of the State 
government. 

I venture to submit a table showing in detail what the payments so 
made, 3'ear by year, by the railroad company to the State have been. 
They amount to ^22,730,629, and, excepting a slight decrease in 1904, 
have grown steadily for many years. In the last calendar year, 1904, 
$1,062,571 was so paid, which, capitalized at 3i per cent, gives 
$30,369,196 as representing the State's proprietary interest in the 
railroad. This rate is taken because the company has not issued any 
bonds bearing a higher rate than 3i per cent at any time within the 
past ten years, in which period it has, however, at different times, 
made three issues of bonds, bearing 3 per cent, to the aggregate amoun 
of upward of *15,600,000. 

Statement slvovnng the proportion of ^osa receipts of the Illinois Central Railroad Compan-, 
which have accrued and been paid to the State of Illinois, as provided in its charter. 



Year ended October 31 — 

1855 

1856 

1857 

1858 

1859 

1860 

1861 

1862 

1863 

1864 

1865 

1866 

1867 

1868 

1869 

1870 

1871 

1872 

1873 

1874 

1875 

1876 

1877 

1878 

1879 , 

1880 



$29, 751. 59 
77,631.66 
145, 645. 84 
132, 005. 53 
132, 104. 46 
177,557.22 
177,257.81 
212, 174. 60 
300, 394. 58 
405, 514. 04 
496, 489. 84 
427, 075. 75 
444, 007. 74 
428, 397. 48 
464, 933. 31 
464, 584. 52 
46:^, 512. 91 
442, 856. 54 
428, 574. 00 
394, 366. 46 
375, 766. 02 
356, 005. 58 
316, 351. 94 
320, 431. 71 
325, 477. 38 
368, 348. 66 



Year ended October 31 — Con. 

1881 

1882 

1883 

1884 

1885 

1886 

1887 

1888 

1889 

1890 

1891 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

1902 



1903.' 1,078, 



1904 



^ 1, 062, 




Total 22,730,520.53 



$1,062,571.86 capitalized at 3i per cent amounts to $30,359,196. 

W hile it is not for me to speak in behalf of the State of Illinois, which 
has its representatives in the Senate and a most able and experieaced 
one in this committee, I do venture to call your attention to the fact 
that the State's interest lies in the gross receipts of the 700 miles of 
railway which were built under the charter granted by it to the Illinois 
Central Railroad Company in 1851, and would be diminished by a-ny 
reduction in rates. 

That the people of the State have long appreciated the value of this 
their principal source of revenue, and the importance of safeguarding it, 
is shown by their having, in 1870, inserted into their constitution the 
following as the first of several separt^te sections: 

Illinois Central Railroad: No contract, obligation, or liability whatever of the 
JJJJnois Central Railroad Company to pay any money into the State treasury, nor 



u tAX giroiferty <ji mid i 



omwiny ii 
111 Feuma 



ye»T tit uur Lord 1851, «hall pv(^ tin rdpflned, MWpended, moditied, nl tried, r(>AJilt«d, 
or JD any manner lUniiiiJHbeil or impaired by legislative or other Hnthoritj'. and all 
moDcys lieriveil from said conipdny, Rtler tue povmeut of tlie Htate debt, shall he 
appro[.>riaI«<l and eet apart for the payineut of the- nrdiiiary expentiee of thi< 8tat« 
giivemment, aud for iiu other piirpodea whatever. 



In the stutemeDt of pa.viueQts nuule hv the milrund (.'ompuny U) the 
^taXti of Illinois, above referred to, it will be found that they incr«a»ed 
very rapklly uutii ISfJo, hut began to fall rapidly in W72 and the yeara 
follovring. The rompauy originally had a prai-'tical monopoly of trans- 
porting the produce of the rich prairie lands of Illinois, which had 
iieen developed by its construotion, toChit-ago for further distribution 
thence by water to the East, and of supplying the growing population 
of those prairies with such goods as were imported from the East by 
way of Cnicago. Soon after the close of the civil war the trunk lines 
leading fioin the Atlantic seaboard began to get loutrol of railroads 
tapping that territory at various points and to make from their points 
of junction with the Illinois Central the same rates to the Atlantic 
sraboard as prevailed from Chiettgo, The effect was to greatly reduce 
the revenues of the railroad company. In 1872 the company began to 
make advances to railroads in the Southern States leading from Cairo 
to New Orleans, and ujion their default in interest after the panic of 
1873 it acquired control of them through foredosures made in 1877 
»nd formally by lease in 1S82, thus realizing the original plan of a 
continuous railroad from Chicago to the Grulf of Mexico, although not 
to Mobile. 

On the 30th of Juno, 1885, Governor Oglesby approved an act liear- 
ing the somewhat extraordinary title "To increase the powers of 
railroad corporations." I remember very well a conversation had 
With the governor at that time, in which 1 promised him to go on and 
larofely increase the capital of the company and its activities in Illinois 
ftna other States, and as a consequence the gross revenue on the old 
line and the State's 7 per cent thereof. That the company has fulfilled 
thftt promise is shown by the growth in its payments to the State from 
*B56,ti79 in 1884 to *l,Ofi3,751 in l',)04. This result has been brought 
about by the stockholders having in the meanwhile paid in J66,04O,0llO 
in money, thereby increasing the capital stock from $29,000,000 to 
%95, 040,0011, and liaving also borrowed, in addition to the then funded 
debt of «t!7,085,000, the further sum of $84,387,275, thus creating a 
clebtof*151.372,275. 

The act of the State of Illinois "To increase the powers of railroad 
cjorporations " was approved June 30, 1885, and contains this proviso: 
And provided further. That nothing herein contained shall be so construed ae to 
4uthonze or [lejQiit the Illinois Central Railroad Company to sell the railway con- 
Btrnctod under ita charItT, approved February 10, 1851, or to mortgi^ the Bttine, 
^occept subject to the righle ot the State under its contract with said company, con- 
tidtied in ite said charter, or to dissolve ita corporate existence, or to relieve it»!lf or 
its corporate property from its obligations to this Stale under the provisions of said 
charter. 

The members of your committee, the members of Congress gener- 
ally, and the people at large differ in opinion as to the wisdom of a 
fcigli protective tariff, the majority holding that the eoimtry has thriven 
thereunder and the minority arguing that it has grown in spite of that 
burden, However this may be, no one will question that the exac- 
^^ .a*e-(& 18 ^ 
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tion of duties increases the cost to tHe consumer of all articles so taxed, 
much less will any one (]uestion that the constant and phenomenal 
growth of the country has l)een due to the absolute freedom of com- 
merce which has prevailed among the several States. That Congress 
has power to regulate comnierce among the several States can not be 
questioned, nor that in so doing it should, if it has not already, adopt 
means to prevent all sorts of injustice* arising from anv cause and cov- 
ered under anj^ disguise whatever. This, however, is a very differ- 
ent thing from fixing for the future the price of any commodity or of 
any service, and railroad freights and fares are either commodities or 
services. 

Should the development of the country be left free and untrammeled, 
still greater revenues are in store for the State of Illinois. 

The Hon. George F. Edmunds, for so manv years a Senator from 
Vermont, recently wrote me as follows: 

I do not think it nec-essary for the public interests to clothe any board at present -j 
with the general power to nx rates. The powers of the Interstate Commerce Com- — 
mission and of the judicial branch of the Government (including in this description _^ 
the executive duties of prosecution, etc. ) provided for in the so-called Sherman law ^^^ 
have been and are, I believe, entirely adequate to punish, and, in the main, prevent*z^^ t 
every one of the unjust and illegal performances of the railway management and o^^ ^l 
the private persons who have been or are parties thereto. A study of the history o^l^-^of 
the "Sherman Act," as shown in the Congressional Record and the journals of th^^ ue 
two Houses, will show, 1 think, first, that Congress intended to prevent and to pun- ^r-i . 
ish every unjust and unfair action both of railway managers and of private persons in^ ^n 
connection with interstate and foreign transportation, and, second, that the law wnr mr-iir 
entirely adequate to accomplish it if only the executive branch of the Govemmentz^^^t, 
including Attorneys-General, district attorneys, etc., and the strictly judicial brancM' ==^h 
w^ould perform the plain duties that the law required of them. Every intelligen g^ -.^ t 
person acquainted with public and business affairs, I am confident, understands peim~ ^r- 
lectly well that the evils that the act of July 2, 1890, provided for the correction cr^ of 
were left substantially unassailed, and continued to grow and expand until they hav» ^w re 
now reached a stage that compels attention, and will, if not speedily overcome, tz!^T)e 
visited with a heavy retribution. 

I have expressed these views so many times during the last ten or fifteen yea...^Birs 

that it seems like supererogation to repeat them to you. What is really needed is n- mot 

legislation but administration. 




I desire to say that Senator Edmunds is in no way related to me czzMwr 
to the Illinois C3entral Railroad Company as counsel. I simply wro — te 
to him on the subject as a friend. 

Senator Carmack. Are you going to discuss the question of diff c .^ r- 
entials ? 

Mr. Fish. Not specifically, but 1 should be glad to answer questio-^ ns 
on that subject according to my abilit3\ 

Senator Carmack. That is a matter which the committee have c( 
sidered, and we thought you would be likely to give us some light 
that particular question. 

Mr. Fish. I will get to it if I have time, and then shall be glad to be 
interrogated about it. 

Senator Carmack. That is one point that 1 think the committee woi 
be very glad to hear you upon. 

Mr. Fish. I should like to point out to the committee that the ow^m- 
ership of railways in the United States in the last twenty or thL ^rty 
years has changed very radically, and rests today with our own peojpie. 
They are owned b}^ citizens of the United States. I can speak fr^offl 
personal knowledge in regard to the Illinois Central. In 1873 eigkxt^- 
seven per cent of the stock of that company was held abroad, ctnd 
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thirteen per cent at home; to-day twenty-one per cent is held abroad, 
and seventy-nine per cent at home. In the State of Illinois we have 
1,165 stocKholders, owning over $11,000,000 of the stock, and over 
one-ninth of the whole amount of Hto<*k held by foreign and domestic 
holders. There are over 9,000 stockholders registered on our books 
who own a little more than half of the capital stock, and no one of 
them owns as much as $50,000 worth. It is an ownership by small 
holders. 

The Chairmax. This is the distribution of the stock of the Illinois 
Central that you are speaking of? 
Mr. Fish. Yes, sir. 
The Chairman. Not the bonds? 
Mr. Fish. No. 

Senator Millard. The bulk of the stock of 3'^our company is in the 
hands of small holders? 
Mr. Fish. Yes, sir. 

The Chairman. You have a large bonded indebtedness bearing a 
low rate of interest. In your judgment, where are those bonds held? 
Mr. Fish. The largest single holder that I know of is an insurance 
company. 

The Chairman. You can not- know where all of it is held, of course, 
because much of it is payable to bearer? 

Mr. Fish. Yes, sir. That one insurance company holds, I think, 
in the neighborhood of $7,000,000 or $8,000,000. 

Senator Newlands. What is the entire bonded indebtedness? 
Mr. Fish. About $157,000,000. Three of the great New York 
insurance companies and the Connecticut Mutual hold a large amount 
of that, and much of the rest is owned by savings banks all through 
^ew England and the State of New York, those bonds being by law 
a.n investment for savings banks and executors and trustees under 
M^-ills in New York and other States, and they are held in all sorts of 
lots, large and small. It is impossible, of course, to state who are the 
holders of the coupon bonds payable to bearer. 
Senator Newlands. What is the total stock? 

Mr. Fish. Ninety-five million and forty thousand dollars, the shares 
being $100 each. 

Senator Newlands. What is the entire mileage of the system ? 
Mr. Fish. Of the Illinois Central, 4,301 miles; of the Yazoo and 
Mississippi Valley, 1,162 miles. 

Senator Newlands. Your total number of stockholders is what? 
Mr. Fish. About 10,000. 

Senator Newlands. How many employees are there in the system? 
Mr. Fish. I should say about 45,000 on the two roads. It varies 
^-ccordiug to the season. 

Senator Newlands. So you have about 55,000 people interested in 
tihe road as employees and stockholders ? 
Mr. Fish, xes, sir. 

The Chairman. Then there are the bondholders also. 
Mr. Fish. I do not look upon the bondholders as interested in the 
^oad. I look upon a bondholder as a creditor. 

The Chairman. But if anything affects the road he would have an 
interest and you would very soon liear from him? 
Mr. Fish. That is true. 
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Senator Dolliy ek. In building your extensions to Omaha and other 
looalitien, how were those extensions financed? 

Mr. Fish. The particular one to Omalia was financed by the issue 
of bonds to the approximate cost of the road, bearing interest at 3 per 
cent. The bonds did not pay for the road, and the rest was furnished 
by the Illinois Central out of its treasury, its stock and earnings which 
had not been divided among the stockholders. 

May I go on, Mr. Chairman'^ I do not want to cut oflF any ques- 
tions, but my time is short. 

The Chairman. Proceed. 

Senator Clapp. I think the committee is interested in the question 
of differentials so far as affected by the proposed legislation, or so far 
as the subject might be affected by the administration of the law within 
the scope of its provisions. 

Mr. Fish. That will somewhat divert me from the line I have 
marked out. 

Senator Foster. I suggest, Mr. Chairman, that we let Mr. Fish pro- 
ceed as he has mapped out his argument, and then we can interrogate 
him. 

The Chairman. If Mr. Clapp will consent. 

Senator Clapp. Certainly. 

The Chairman. I should like to hear Mr. Fish state his objections 
to the particular bill under consideration. 

Mr. Fish. I will come to that. 

The Chairman. Then proceed in 3'our own order. 

Mr. Fish. All of the railroads in the country are owned by over 
1,000,000 holders whose names are registered on the books as pro- 
prietors — corporations, firms, insurance companies, banks, trustees 
under wills, etc. There are employed directly by the railroads of the 
United States about 1,300,000 people. These are the owners and 
those directly interested in railroads, and besides those there are the 
makers of steel rails and other supplies who are interested in main- 
taining the largest possible revenue for the railroads, which is quite a 
different thing from the highest possible rates. 

Senator Newlands. You say tnat the number of stockholders in the 
railroads of the country is over 1,000,000? 

Mr. Fish. 1 should say so. 

Senator Newlands. And that the number of employees is about- 
1,300,000? 

Mr. Fish. Those directly employed. 

Senator Newlands. That would mean that the stockholders ar^ 
almost as numerous as the employees themselves. Now, I call youi^ 
attention to the fact that you said a few moments ago that the Illinois- 
Central had about 10,000 stockholders and had about 45,000 emplo3'^ees^ 
That v^ould be quite out of the general proportion. How do yoxm^ 
account for that? 

Mr. Fish. That was stated rather roughly. I would rather stat^ 
that the number of persons interested in railroads is about 1,000,000 -^ 
without saying that such is the number registered on the books, it 
do not think there are that many registered. I think there are abou.'t- 
1,000,000 people interested as members of firms and corporations ^ 
indeed, more than that. I am glad you called my attention to tha<3^ 
That is a blunder, in consequence of having put that down hurriedlj^ 
from a statement made to me yesterday. 
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The Chairman. Has there been anv expression from the employees 
of railroads, so far as you know, or from any organization or consid- 
erable body, as to this legislation now f)ending before Congress? 

Mr. Fish. No, sir; there has not been time to take it up, no oppor- 
tunity to get opinions. We have liad expressions of opinion from 
tliem on former occasions, and I have had intimations from individu- 
als, but nothing that could fairly be considered as representing the 
• general opinion. 

The Chairman. Very well; proceed. 

Mr. Fish. With rejjfard to this proposed legislation, it seems to us 
that the demand for it, so far as there is a public demand, has lieen 
promoted directly by the Interstate Commerce Commission, for the 
members of that Commission have certainly put it in their reports, put 
it in published interviews, in signed magazine articles, and in public 
addresses. 

Now, taking up the territorial (juestion, which some of you have 
referred to as differentials, I should like to submit to the committee 
some maps which we had prepared sometime ago, showing the drain- 
age basin of the Mississipjji Itiver, showing that in 181M) the center of 
manufacture was in Stark County, Ohio; the center of population was 
in Decatur County, Ind.; the center of wheat production was in Han- 
cock County, 111.; the center of corn production was in Lewis County, 
Mo., and the center of area was in Smith County, Kans. 

In the sixth volume of the Twelfth Census, part 2, at page 24, is 
Table IX, showing the position of the center of (;orn production. It 
is there stated that in 1850 it was in west longitude 81 43' 38", and in 
1900 in 90^ 27' 6"; the westward movement in fifty years being 8" 43' 
28", or say 523 miles; and at page 32, in Table X}tl, the center of the 
wheat production in 1850 is given as in west longitude 81'^ 58' 49"; 
and in 1900 in 94^ 59' 23"; the westward movement being 13^ 0' 34", 
or say 780 miles. That is to say, there has been a movement west- 
Ward of corn production, running througli those years, of something 
Over 10 miles per year, and of wheat production of over 15 miles per 
^ear, and that seems to be a constant tendency. 

Taking the report of the Interstate Commerce Commission, statis- 
tics of railways, we find with regard to the (lulf States, that Florida 
fcas 6.4 miles of railroad to every 100 square miles of territory; Ala- 
bama 8.7; Mississippi, 7.13; Louisiana, 7.HS; Texas, 4.32. 

Now let us take some of the other States: Illinois has 20.41; Iowa, 
17.20; Massachusetts, 26.39; Ohio, 22.18; Pennsylvania, 23.8; Wis- 
'Consin, 12.81. 

I have purposely omitted New Jersey and the District of Colum])ia, 
somewhat abnormal cases. I have tried to make a fair case on both 
sides. 

Now, as to the contest of ports. We have had a f re(» contest so far, 
and under this bill it is sougnt to put the power of fixing rates in the 
hands of a Government commission, which is going to hamper the 
contest and bring in, as controlling the situation, in lieu of supply and 
demand the world over, the ipse dixit of a (lovernment commission. 
In the matter of grain, especiallv that which goes to Europe, we are 
hampered in the Gulf ports by tne longer s(»a voyage than from New 
York and the Atlantic seaboard. Take New York and New Orleans 
as types: New York has great advantages over New Orleans in hold- 
ing the good will of the business, the existing trade, in })etter })anking 
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and exchange facilities, and all that; it also has the very CTeat advan- 
tage of regular lines of steamers going and returninfif weekly, and when 
returning bringing a high class of merchandise to be shipped rapidly 
to the interior, on which expedition is of value to the consignee. 

If the Government is going to take hold of this subject, the matter 
of distance inland must affect the situation. On this map the blue line 
runningdiagonally from northwest Wisconsin on Lake Superior through 
Chicago to Charleston, S. C, divides as nearly equally as may be the rail 
distances from New York and New Orleans respectively; everything to 
the west and south of that is nearer to New Orleans bv i*ail. and, a 
fortiori, nearer to Galveston or other Gulf ports. We have a cer- 
tain trade at New Orleans. For instance, I cut a slip from a 
paper a day or two ago which shows that for the week ending Feb- 
ruary 4 the shipment of corn from New Orleans to Europe was 
2,42i,981 bushels, and from all the ports of the United States, includ- 
ing New Orleans, in the same week 5,137,821 bushels; and that for 
the coiTesponding week last year the amount of corn shipped out of 
all ports in the United States was only 2,031,289 bushels. 

The Chairman. The shipment from New Orleans being about half 
of that shipped from all ports? 

Mr. Fish. Ye^, sir; that is abnormal, of course. When the Gov- 
ernment comes to take hold of this, if it does, it will have to consider 
not only the inland rate, but the foreign rate, the rate by ship to the 

?oint of destination in Europe, Bremen, or Liverpool, or what not. 
'he price on the farm will be the European price, less the cost of get- 
ting it there. To-day the farmer of Iowa or Nebraska has a choice of 
routes; he may send by the Gulf ports or by Atlantic ports; if the 
Gulf ports happen to present the cheapest i-ates the farm products 
will go that way, and when Atlantic ports have the cheapest rates 
the products will then go that way. But the Government must take 
into account all the factors in the problem — :the ocean freight, compe- 
tition, European markets, the character of crops in Argentina and 
other foreign countries, as well as many other factors with which this 
Government is absolutely powerless to deal. This Government can 
not control ocean carriage after it gets outside the 3-mile limit, 
and the ocean carriage is a necessary part of the cost of getting grain 
from the locality where it was produced in the West to Liverpool or 
any other European port. 

The Chairman. If the Government should delegate the proposed 
power to the Commission, w^ould the Commission find any limitations 
that do not exist in respect to the railroads? The railroads are free. 
They do these things by consent of the shippers and among them- 
selves. But if this power were put into the hands of the Commission 
would the Commission be iiraitea to some uniform rule? 

Mr. Fish. It would have to be limited in some way under the act of 
Congress. 

The Chairman. This bill provides for fixing the rate. In fixing 
that rate what limitations would be upon Congress, if you please, in 
exercising its power through the Commission? 

Mr. Fish. However they fix the rate, they can not fail to discrirai 
nate in favor of one place as against another. 

The Chairman. Are you sure of that. Mr. Fish? 

Mr. Fish. I am absolutely certain. 
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The Chairman. That is, it will discriminate in favor of a port in 
one State as against a port in another State 'i 

Mr. Fish. They must do it. 

The Chairman. Can you state to the committee just how that will 
happen ? 

Mr. Fish. 1 will try. The conditions are changing conditions; the 
crop conditions change practically every month of the year, and 
whereas the movements of our great cereals commence in July or 
August, yet Australia comes in with a disturbing factor. Then the 
European countries change their tariffs and their conditions; they give 
a bounty on imports or exports, as they choose. Then there are the 
conditions of war or peace. Suppose this war in the East were to stop, 
and these 400,000 Russians were to go back to their homes to cultivate 
wheat; that would have its effect on the next crop, not on this. The 
prices are changing in all these markets, and the rates of freight are 
changing on ocean vessels. The regular liners have something approach- 
ing a tariff, but then, there is the tramp steamer which taKes a very 
large proportion of the tonnage, especiallv from the South. The 
Senator from Louisiana knows better than 1 do, probably, what that 
proportion is; those tramp steamers are free lances, and some of them 
are at New Orleans all the time; they try to get the best rates they 
can, but their lay time in New Orleans necessitates their taking such 
cargo as they can get and at any price thev can get. 

How can anv five gentlemen here in Washington watch all those 
conditions ancf deal effectively with them ? Freight i*ates do not cover 
merely the charge for carriage, but must be affected by the markets in 
every State. Some States have markets and some have none. For 
instance, Mississippi, as Senators know, has practically no market in 
the State; her markets are Memphis, Tenn., Mobile, Ala., and New 
Orleans, La. Yet justice must be done to Mississippi. Then the Pacific 
coast comes in. How are you going to balance things between the 
Atlantic ports and Gulf ports, between the Lake ports and the Pacific 
ports? It can not be done. On that I will stake my reputation for 
veracity. It needs no prophet to see that nobody can do it. Not only 
these Washington men can not do it, but nobody can. 

The Chairman. You stated that the United States would have no 
jurisdiction over vessels on the ocean outside the 3-mile limit. Could 
not the Commission be invested with power to fix joint rates for both 
land and water? Could not the United States say that a vessel should 
not clear from any port in the United States unless its rates were so 
and so? After a vessel gets out on the broad ocean it can do as it 
pleases, but it seems to me that the Commission could be vested with 
authority to say to that vessel, '' You shall not clear unless your joint 
rate from Chicago to Liveipool is so and so." 1 draw your attention 
to that as a matter of inquiry and J want information, perhaps more 
legal than practical, if you can give it. 

Mr. Fish. I can not answer the legal question, but the practical 
part I can. 

The Chairman. You said a while ago that we would have no juris- 
diction to confer on the Commission the power of fixing a joint rate 
from Chicago to Liverpool, but might not the Commission say to a 
vessel, '*• You shall not clear from New Orleans or Mobile unless 3'OU 
conform to the rate which seems to us to be just and right?" 
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Mr. Fish. In answer to that, the effect a^ain would be to discrimi- 
nate against some port, because you have ^ot to adjust the rate, not 
onl}' with regard to wheat coming from the V^"^ est, which we have been 
considering, but you have got to consider it with respect to the whole 
cargo and every item in it. Suppose a vessel has taken some cotton 
in New Orleans at the rate fixed by the Commission, are you going to 
be so unjust as to hold that vessel because another man has shipped 
another part of the cargo of that vessel at a wrong rate? 

The Chairman. I do not think it will ever be contemplated to try 
to fix water rates, but I think it is contemplated to give the Commis- 
sion power to take charge of the joint rates— land and water, lakes and 
coastwise. 

Mr. Fish. The rate on the Great l^kes is a dilBferent proposition, 
because (Congress has jurisdiction there; but it strikes me that if you 
attempt any regulation of rates on the high seas you will drive snips 
out of the business; that if they can go to the ports of other countries 
and get freights without such regulation the}' will go to other countries 
for their business, and there will be fewer ships coming to this country. 

The Chairman. That seems to be a substantial ana practical objec- 
tion. 

Mr. Fish. You will not fail to remember that we do not own the 
ships. There are almost no American ships engaged in this business. 
In New Orleans we never see the American flag flying from a ship 
going to Europe. 

The Chairman. Unfortunately^ you rarely see it in New York. 

Mr. Fish. There are one or two American lines to-day from New 
York. 

Senator Clapp. Are they mostly Norwegian ? 

Mr. Fish. No. The}' are mostly English, some German, some 
French, some Spanish, some Danish, and a good many Norwegian. 
They are of all nations of Europe, and more Spanish than one would 
suppose. 

Senator Newlands. 1 understood you to say that the rates as to the 
great staples are necessarily varied from time to time according to the 
conditions, both domestic and foreign ? 

Mr. Fish. Yes, sir. 

Senator Newlands. And 3'ou say that a body of five men in Wash- 
ington could not, with good judgment, meet these changing conditions, 
that nobody could do it? As a matter of fact, do not the traflic man- 
agers of the railroads meet that very question now? 

Mr. Fish. No, sir; it is met for them. The traffic managers them- 
selves have about as little power over the rates as Mr. Greel}^ the head 
of the Weather Bureau here, has over the weather. He reports what 
he finds. 

Senator Newlands. The railroad companies do have some people, 
however, who fix these rates, do they not? 

Mr. Fish. They find a certain number of elements in the problem 
and then they work out the problem, that we can move a certain com- 
modity at a certain rate; the conditions are such that in order to move 
it it is necessary to do certain things, and when we can do those things 
and meet those conditions then we contract to make that movement. 

The Chairman. It is the conditions that govern? 

Mr. Fish. The conditions govern. 
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Senator Newlands. Is tliat done b}' the traffic managjervS of each 
system or association exchanging views ^ 

Mr. Fish. There is an exchange of information rather than of views. 
That process is going on to-day in certain places with regard to cer- 
tain kinds of business — as, for instance, in Memphis and New Orleans 
in regard to the cotton business. 

Senator Dolliver. What machinery have the railroads now for 
deciding a controversy between shippers and carriers? Have the 
railroads any machinery for arbitrating or considering at length the 
differences between shippers and carriers as to charges'^ 

Mr. Fish. Let me ask 3^ou, Senator, do 3'ou mean the difference 
between an individual shipper and a carrier? 
Senator Dolliver. I do. 

Mr. Fish. The individual, if he thinks himself overcharged, makes 
his claim, and that is worked out through the claims department. If 
the company admits the claim, the shipper gets his money back. If he 
is not satisfied with that, he sues the company. 

Senator Dolliver. I am informed that just now there is a very 
sharp controversy between the shipping community and the railroads 
as to the charges and practices 01 the railroad companies, and what 
we are endeavoring to do, if possible, is to create some tribunal not 
interested on either side which shall act as a sort of judge between the 
public and the carriers in cases of controversy. Do you regard that 
as a feasible scheme? 

Mr. Fish, Of course it may be feasible, but I doubt whether it is just. 
In fact, I think very strongly it is not just to the railroad companies to 
hale them into a special court, where other citizens and taxpa3^ers are 
not taken. It is much more unjust, under the present scheme as modi- 
fied by the bill under consideration, to give to Government officials 
these powers, for what j^ou call the Interstate Commerce Commission 
is the prosecuting officer who investigates. The Commission then 
becomes the grana jury to which the presentment is made, becomes also 
the court of hrst instance, and their finding is intended to be prima facie 
evidence. That would not bo tolerated in any other business in any other 
land. It is unjust. That there should be tribunals I agree entirely, 
bat so far as there is any complaint I venture to differ from the Sena- 
tor in this: that there is not, to my knowledge, an}^ general complaint, 
nor has there been for a long time any complaint, with regard to rates, 
that they are excessive. What agitation has been had on that subject 
is factitious and fictitious absolutely. It has been promoted by inter- 
ested parties, and it is veiT eas}' to see who those interested parties 
are, aside from the Commission. 

Take the case of a middle man — and all shippers are middlemen — who 
has what he claims is an overcharge; he makes his claim against the 
railroad company; at the same time he sells his goods, adds the amount 
of his freight bill upon the selling price of his goods; that combined 
amount is passed on to the wholesale merchant, and then it is passed 
on (with his profit added) to the retailer, and from the retailer, with 
his profits added, it is passed on to the final consumer. The fellow 
who eats the loaf of bread made from the flour manufactured from the 
wheat is the fellow who pays the unjust charge that has been made for 
the carriage of wheat from South Dakota to Pillsbury-s mill at Min- 
neapolis; but who ever heard of one of these middlemen, when he 
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recovers the amount of his overcharge, returning one dollar of it to 
the fellow to whom he sold the flour or to the man who ate the bread 
made from the flour 'i^ 

Senator Dolliver. If there is an habitual overcharge like that, ought 
there not to be some machinerv by which the individual or company 
making the overcharge can be brought to judgment? 

Mr. FiHH. Yes, but 1 deny that it is habitual; it may happen occa- 
sionally. I can show you testimony of foreigners in regard to this 
matter. I have the testimony of Mr. Priestley, a British expert on 
railroad rates in Europe and India, who was over here making investi- 
gations on this subject. I would like to read to you, also, Mr. Chair- 
man, a few words from a translation of one chapter of a book by Pierre 
Leroy-Ifeaulieu, who is the first writer on economic questions in 
Fi-ance, and probably in Europe. His book is entitled '' Les Etats- 
Unis au XX* Siecle" — the United States in the Twentieth Century. 
That chapter begins by considering the conditions of the United States 
and of the railroads, showing that in this country the railroads have 
created both the production and the traflSc; that they have promoted 
the colonization of lands, which, without the i*ailroads, would not have 
been cultivated for a very long time in view of the impossibility of 
otherwise transporting the products; and he winds up with this 
sentence: 

If we wish to seek for models of railway operations, it is in the direction of Ameri- 
can liberty that we must turn and not to sterile operation by the State. 

The Chairman. Let that translation go into the hearing. 

LES ETATS-UNIS AU XX' SIECLE. 

By Pierre Leroy-Beaulieu. 
[Literally translated from the original French.] 

Fourth Part — Chapter First, 
the railways. 

Great as has been the part played by the railroads, and profound as may have 
been the economical revolution caused by their introduction, their importance has 
been greater in new countries than anywhere else. In the old countries of western 
and central Europe, with dense population, they commenced in their beginnings by 
collecting traffic already active, due to a production already intense. Of course by 
the market facilities they have afforded they have enormously increased this traffic 
and this production. In new countries, in great part uninhabited, much more 
extended and more rugged than Europe, they have aone more. They have created 
both the traffic and the production; they have permitted the colonization of lands 
which without them would not have been cultivated for a long time, in view of the 
impossibilitv of transporting their products to distant points, and of obtaining from 
enormous distances many commodities necessary for Dfe which could not be raised 
in these lands on account of local conditions being unfavorable to them. We may 
boldly say that without the railroads three-quarters of the immense territory of the 
United States, situated too far from the sea and having insufficient communication 
by rivers or lakes, would be still almost deserts, and would not play in the economical 
life of the world a more important part than Siberia did, for instance, before being 
lifted from her isolation by the Trans-Siberian Railroad. 

Americans perceived from the very beginning the great importance of railways in 
the development of their country. As soon as they were put in possession of this 
marvelous implement they covered their country with it. Since 1850 the United 
States has been among the first of the nations of the world in the extent of its rail- 
ways. It has possessed more than France and England put together. It has not 
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ceased to extend them with sreat rapidity, and since about 1860 it has had at all 
times more than the whole of Europe. The variety of traffic for which the railroads 
of the United States must provide, the necessity to which they are put to carry rap- 
idly, at low rates and for very long distances, commodities, most of them bulky and 
of small value, while accommodatmg the local traffic, which is very great, as there 
are very few good public highways, has obliged the builders of such means of trans- 
portation, subiect besides to a boundless competition, to seek for all possible improve- 
ments. Not being hampered by any troublesome regulations, free to venture all 
trials that might seem useful to them, they have devoted themselves to this work 
with remarkable success. They have taken and are still taking the initiative in 
many new inventions which are streaming from them through the world, or are des- 
tined to do so. It is for this reason that the study of American railways, which in 
their operation provide in addition one of the best means of cooperation with the 
industrial business of the United States, deserves particular attention. 

According to the most recent report of the Interstate Commerce Commission, 
the official body to which is entrusted— rather loosely — the oversight of the opera- 
tion of American railways, the total length of the system was in June 30, 1902, 202,472 
miles, say 325,777 kilometers. This represents fully 40 per cent of the system of the 
entire world, which seems to be 760,000 kilometers. It is obviously more than the 
European system, which is 296,000 kilometers.^ Finally, it is seven times the French 
system. The following figures show the development of the American railways since 
tneir origin. , 

Length of the American railway system to June SO of each year. 

[In kilometers.] 



1830 37 

1840 4,500 

1850 16,000 

1860 „. 49,000 

1870 85,000 



1880 160,000 

1890 268,000 

1900 311,000 

1901 317,000 

1902 325,777 



The period in which the construction was the most active extends, as will be 
noticed, from 1870 to 1890. As soon as the wounds of the civil war began to heal 
Americans covered the States west of the Mississippi with railroads where the first 
transcontinental railway, the Union Pacific Railway, opened in 1864, was already 
extended. At the same time the States of the East where metallurgical industries 
and coal mining operations were beginning to take a great development, were multi- 
plying the lines of their systems. The great and increasing receipts of the existing 
lines w^ere inducing the building of competing systems. At the summit of the rail- 
way mania, the year 1887 alone saw the construction of 20,000 kilometers of railway 
lines, half of the pre^sent French system. Since 1890 all the great lines have been 
built. There are no less than six different roads which permit you to go from one 
ocean to the other. They moved even too quickly and outstepped the needs of the 
traffic, and in fact they were obliged to relax the rate of construction, especially after 
the great crisis of 1893, at which time a great number of railway companies failed. 
Nearly one- third of the American system was placed for a time in the hands of 
receivers. In consequence of this from July 1, 1896, to June 30, 1897, only 2,700 
kilometers of road were opened. This was a minimum. Prosperity returned and 
for each of the three last fiscal years, 1899-1900, 1900-1901, 1901-2, they opened 
to traffic 6,520, 6,260, and 8,420 kilometers, respectively. 

If we consider the area and the population of the country we see that the American 
systems represent 4.05 kilometers per square mywameters, and 41.5 kilometers per 
10,000 inhabitants. The first of these two proportions naturally increases contin- 
uously as the area of the country remains invariable. The second one seems to have 
risen a little since 1899 when it was ca,lculated at 41 kilometers, but it has decreased 
in comparison to 1893, when it was calculated at 42J kilometers. It is probable that 
if we have to figure it for long periods it will tend to fall a little for the future. The 
population even to-day is very scattered on the greater part of the American terri- 
tory, and very long lines are required to serve it. But in many parts of the West 
the railways may become sufficient, by an increase of rolling stock, for a greater 
traffic. It seems very probable that they will not extend their lines in proportion 
to the population that will settle along their lines. Regarding the East it will only 
require, in order to meet an increase of traffic, to double or quadruple the tracts on 
certain lines of the sytem extremely congested already. Taken as a whole in fact, 
Oct only by comparison with its population, but also in comparison to its area, the 
American system is far greater than the European, notwithstanding that in equal 
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area, the Uiiiteil StattH is four tiiiiea less popaloua than Eurojw. For each Bouare 
myriBinet^r we llgure id our old Europe ouly 2.S kilomelers of track, oue-third lees 
than in the United States. 

Among all the States of the Union the State ot Nevada, the least populated and the 
most arid, in fact a regular desert, is the least fiiruished with railroads. It hsa odIt 
0.65 kilometer per square myrianieter. It has, nevertheless, nearly as much as Nor- 
way, 0.7 kilometer per square myriameter, which in far tiflliT populated, hut which 
we muHt also admit is adinirably served by sea. Two iillitr SI;!!!'*" rnily, Wyoming 
and Ari;iona, have less than I kilometer of railway jier >r|iiure myriiiineter; that ie to 
Bay, their system is weaker than that of Russia, hut thept Stati'i^ jdf;o arc really deserte 
and the greatest part of them will remain such. Their jKipulalion U not one inhab- 
itant per one equarekilouieter, while in P^iropean Kuesia itreachesSO. It is not to the 
whole of this last country that we should compare them, hut to the most deaerted 

C' tivinces of the Tsar's Empire, to the sterile steppea of Astrakhan, or to the frozen 
nds of Arkangel. In the whole Union there onlv are ten States or Territories out 
of fifty which are less ahundantly served by railroads than Spain and Portugal, which 
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b^inning of lands with ineutiicient communication by water that the American lines 
have been extended since 1900. This part shows 5,000 kilometers constructed, or 
rather more than half of the total extension in 1901-2. The Pacific States and those 
of the Rocky Mountains come next, with 1,000 kilometers for this laat fiscal year; and 
the group formed by the six Southern States — Kentucky, Tennessee, Georgia, Florida, 
Alabama, and Mississippi — have almost an equal amount. On the contrary, in the 
East and Northeast the increase in the systems naturally has been very small, and 
in some States none at all. 

We have seen the great growth of American railways. What use is made of them? 
What is the traflSc of this immense system? It is very large. The tonnage carried 
by all the American railways in 1902-3 rises to 581,832,000 tons. This is a little less 
than that of the two preceding fiscal vears when it rose to 583,000,000 and nearly 
594,000,000 tons, but it is more than ' 1898-99, when it was only 510,000,000 tons. 
We refer to real tonnage without double use. It is obtained by calculating for 
each companv the real tonnage loaded on cars on its own system. If we should 
calculate m this country (where the systems are very much mixed, and in conse- 
quence numerous loads pass over many systems), the total tonnage which runs on 
tne tracks of the different companies we would reach the amount of 1,200,000,000 
tons, which would not after all nave a great meaning. On the whole, of the real 
tonnage, 304,000,000 were furnished by mining products (this is more than one-half), 
68,000,000 by forest products, 54,000,000 by agricultural commodities, 15,000,000 by 
live stock, 84,000,000 by manufactured goods, more than 56,000,000 by miscellaneouB 
articles, most of those being also manufactured goods. We may see by that what an 
important traflSc the mines assure to the railroads. This is also one of the causes of 
the inferiority of traffic on most of our French systems ( which are carrying only 
110,000,000 tons) caused by the poverty of our subsoil. 

In regard to travelers it has been impossible to obtain the exact figures of their 
transportation. 

We have only the rough figure of 649,878,000 passengers, in which each one is 
counted as many times as he has traveled on dinerent lines, which is frequently 
many times. 

On the other hand, it is possible to establish exactly the number of kilometers 
traveled by all these travelers and all the tons of merchandise. As each company 
calculates the number of kilometers traveled over by each passenger or tons on its 
system, we have not here a double statement. 

American railroads have carried for the last fiscal year over 253,000,000,000 ton- 
kilometers, and 31,700,000,000 passenger-kilometers. These figures are constantly 
increasing. For 1901-2 the increase is 12 per cent for the passengers and 8 per cent 
for the tonnage in comparison with 1900-1901. At the most critical moment of the 
last economical crisis, m 1893-94, the amount of tons-kilometers fell to 128,000,000; 
that of passenger-kilometers to 19,000,000,000. Before this crisis the first figure had 
attained a maximum of 149,000,000,000 and the second 22,600,000,000, in 1892-93. 

The truly enormous progress made by the traflftc of the American railways during 
the last ten years shows how greatly both production and wealth have increased in 
the United States. 

If we compare this traffic to that of the European systems we observe a very 
carious and important fact. The number of tons forwarded by railways is nearly 
five times greater than in France— 582,000,000 against about 125,000,000, which 
means that an American forwards on an average twice and a half times as many goods 
as a Frenchman, since the United States has almost exactly double our population. 

On the other hand, the number of passengers is proportionately less in the United 
States than in our country. While in France more than 400,000,000 passengers have 
been carried in the course of 1902, there were only 639,000,000 in the United States. 
As the population of France is a little less than 40,000,000 and that of America 
nearly 80,000,000, every Frenchman travels ten times a year by railroad and every 
American eight times only. 

This is a surprising statement and one which seems to be the reverse of what 
would be generally expected. It is easily explained, however. This smaller move- 
ment of the Americans is only apparent. In fact they travel more than w^e do. 
They have an extiremely improved system of electric railways (the statistics of which 
are not included in the above figures), and which monopolizes the suburban traffic 
and even the interurban travel between neighboring towns. 

Massachusetts, for instance, which is exclusively an industrial State, where most 
o! its population is urban, has a greater length of tramways and electrical railways 
than of steam railways. 

Consequently the latter lose in the United States a very great part of a service 
which in France, and generally in all countries, includes the largest number of pas- 
sengers, who are actually more numerous in America than in our country. 
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If il in true, as has l)et»n said, that i)rogrcn*» for wx'iety, as well as for men, consists 
in t)u* differentiation and the increasing: siKH*ialization of organs, the establishment 
of these siK^ciai nietlHMlsof trans]>ortati()n for short distance movements at very short 
intervals of time is certainly i)ro>rreas. It relieves the real railroads of a service 
which disturl)8 tlieir principal business and which is difficult to handle economically 
and {»ermits them to bring to a higher degree of perfeirtion the transportation of per- 
sons to ordinary and long distances and the forwarding of merchandise, which is 
their essential domain. 

Passengers and merchandise naturally move much longer distances than in France, 
an average of 48 kilometers iH»r passenger, which comes near to the average of the 
Lytais-Orleaus an<l the southern systems of France (47 and 46 kilometers), which 
have a small sul)url)an tf<»rvice. Hut this is far greater than the average of the west- 
ern, eastern, and northern lines of France (22, 26, and 28 kilometers), where the 
suburban service prei>on<ierate8. 

We must always consider that this covers only the traveling of one passenger on 
one road, and that if he uses otlier systems his real journey is longer. In order to 
obtain this we nmst increase the figures and raise them in the United States more 
than in France. The average distance a ton is moved, taking into account all the 
svstems it uses, is also far longer in the United States; it is more than three times 
that of France — 4;W kilometers against 142. This difference explains itself on account 
of the difference of area of the two countries and of the enormous distances which 
separate many agricultural or mining regions from the great centers of consumption, 
or from the seaports. This is advantageous for the American railways, as the 
exi)en8es required for loading or uidoading, which are the same for any distance, 
assume a less proi)ortion of the cost of operation when the distance is longer. 

Tlie traffic of the American systems is therefore (juite different from the traffic 
of the French systems; there is proportionately more freight and less passengers. 
In order to point out how great this difference is, let us revert to the figures of pas- 
senger and ton kilometers. The number of passenger-kilometers on the American 
railways attained in 1902 to 31,700,000,000. In other words, that was the total num- 
ber of kilometers traveled over by all the passengers in the course of the year. The 
average length of the systems on which these passengers traveled is 319,000 kilome- 
ters. It follows that an average of 99,000 passengers have traveled over each kilometer. 
Our six great French systems reckoned in the same year 12,500,000,000 passenger- 
kilometers for 34,000 kilometers of line, which equals 370,000 per kilometer. This is 
nearly four times as many as in America. 

On the other hand, 253,000,000,000 ton-kilometers have been moved in the United 
States. This shows that 793,000 tons have been moved over each kilometer of the 
American lines. The six great French systems forwarded only 15,500,000 ton-kilo- 
meters; that is 456,000 tons per kilometer. This is scarcely more than half of the 
figures attained in the United States. Much fewer passengers, a great deal more freight, 
in proi)ortion to the length of their lines. These are the features that distinguish the 
American railroads from the French railroads. 

If we lay stress on the different conditions which exist on the French and Ameri- 
can systems, it is on account of the importance of keeping them in mind when we 
reach the question of rates. The importance of the transportation of merchandise 
and the length of the distances traveled permit the American railroads, all other things 
being equal, to give concessions to shippers which can not be made by the railroads 
of our country. Besides this, the low price of coal lessens to a great extent the cost 
of operating expenses, and finally the abundant supplies of common merchandise, 
like coal, minerals, raw agricultural products, which being shipped by full carloads 
necessitate less handling, contribute still more to the reduction of expenses. 

Having thus presented the part which natural advantages have m reducing the 
tariffs of the American railroads below ours, it is just to add that the skillful manage- 
ment of the transportation companies, the ingenuity of the operators, the technical 
improvements they have introduced, and their commercial skill have highly con- 
tributed to reduce the tariffs to the very low^ rates to which they have fallen in the 
United States. The average receipts of the American systems per ton and per mile 
(1,609 meters) in 1902 was 0.757 cent, the cent being the hundredth part of a dollar, 
which is worth consequently 5.18 centimes. This represents 2.43 centimes per ton- 
kilometer. In France the average tariff is nearly double, which does not mean that 
it is double for the same class of goods, because the proportion of dear and high-clafls 
commodities, on which consequently a heavy rate is charged, is far greater in our 
shipments. American tariffs have decreased a great deal during the &st ten years. 
In 1902 the average was 2.009 centimes per ton-kilometer; in 1899 it fell graaually 
to 2.003 centimes. Since then, under the impulse of general prosperity, prices and 
promts have increased, the companies have raised, considerably, the salaries of their 
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employees, and they also thought that they could increaf?e their tariffs to some extent. 
Such an increase would hardly be permitted in Europe. But in the United States, 
where railroad operation is more strictly commercial, they make certain allowances 
to the customer in time of depression wnen he can not pay high prices, as in 1898- 
1897, with the option of asking him a little more in prosperous times when his 
purse is better furnished and when tonnage is very great. When it has become cus- 
tomary, this tnanner of dealing' is perhaps preferable, since it reduces the price of 
transportation when the selling prices and the commercial profits are diminishing. 
This does not prevent, however, a general tendency toward the reduction of rates, 
which manifests itself in a most apparent mannor, as noticed when we were consider- 
ing long periods of time. 

As the tariffs fluctuate according to circumstances, so also they vary in different 
sections of America on account of the quality of the commodities transported, the 
price of fuel, the rate of wages, and the density of the traffic. Among the ten terri- 
torial groups between which the Interstate Commerce Commission divides the 
United States, the one that has the lowest average tariff is the third group, which 
comprises the section between the Ohio and the Great Lakes, the States of Indiana, 
Ohio, the southern part of Michigan, and the western end of Pennsylvania. This 
is the region of foundries and cheap coal. The traffic is very great and the average 
product of the ton-kilometer does not exceed 1 centime 9 mill. In the fourth group, 
with Illinois, Iowa, Wisconsin, upper Michigan, and Minnesota, the greater part of 
the two Dakotas, where fuel is also cheap, where they handle along with the cereals 
much coal and mining products, the tariff is also very low, 2 centimes 1 mill. The 
same fact is true for the second group (New York, the greater part of Pennsylvania, 
New Jersey, and Maryland), where the transportation of coal, anthracite, ancl metal- 
lurgical products preaominates, and where fuel is also cheap. Evervwhere else the 
tanff is above the general average of the country. It is considerably above 3 cen- 
times in all the region situated west erf the Missouri and of the lower Mississippi, 
that is, in more than half of the country. At the opposite end of the country, in 
the group of the New England States, where the industries are more diversified, and 
produce articles of a higher finish, and where coal is dearer, it reaches 3 centimes 
8 mill. This is almost the average of our northern system (4 centimes) which is, 
however, the lowest rate^ on the French railways. 

If American rates are very low for merchandise, they are, or at least they appear 
to be, high for passengers, for which the average receipts are 6 centimes 4 mill, per 
kilometer, while it falls below^ 4 centimes in France. We must also observe that in 
the receipts of the American companies there is not included the elxtra charges paid 
for parlor cars and sleeping cars, which belong to private companies, most of them to 
the celebrated Pullman Company. But as there is only one class in the United States, 
except on a few lines in the West, these parlor cars and sleeping cars replace not only 
our ** palaces de luxe," but also our first-class cars, and manv important express trains 
are composed exclusively of such cars. If we should calculate these extra charges, 
the amount of which is considerably more than those paid in France, to the Cie des 
Wagons-Lits, we should have to still more increase the figure given for passenger 
rates in America. 

The tendency to decrease is less conspicuous for these rates than for merchandise. 
In 1892 the rate was 6 centimes 8i mill, and in 1899 the lowest was 6 centimes 2 mill. 
This higher rate is explained in the first place by the greater cost in America of 
everything directly or indirectly connected with personal services and next by the 
smaller amount oi suburban traflftc for which the rates in France are very low on 
account of the extremely reduced prices made to the commuters, while, as we have 
said, this service is performed by tne suburban electric railroads in America. 

But let us return to merchandise, which constitutes to a great extent the principal 
traffic of the American systems. How can they successfully carry it at such low 
rates? The answer is very simple. It is on account of the excellent adaptation of 
the rolling stock to the requirements and by a perfect use of this equipment. The 
railroads in the United States possessed in 1902, according to the report of the Inter- 
state Commerce Commission, 41,225 locomotives, 36,987 passenger cars, 1,546,101 
freight cars, and 57,097 miscellaneous c^rs. This rolling stock has been largely 
increased these last two years, since in 1894 it was composed of 35,492 locomotives, 
33,018 passenger cars, 1,205,169 freight cars, and 39,891 miscellaneous. 

It does not seem enormous at first sight when we compare it to the rolling stock 
in service on the six great French systems, whose lines are one-ninth in length, and 
which possess 10,000 locomotives, 26,000 passenger cars, and 260,000 freight cars. 
But the difference between the capacity of the American cars and that of the French 
cars is far from being expressed by these figures. The American cars are long boxes, 
placed on bogies, an idea of which can \^ given by regarding the large first-class 
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corridor coacheH with neven divisions introduce<l recently on most of the ^^reat French 
HVHteins, which are of the pame shape. While in France we have still generally cars 
of 8 and 10 tons, the averajre capacity of American cars is 28 tons f short tons of 2,000 
pounds or 1K)1 kilograms), which is mon* than 25 metric tons. Tne total capacity of 
these 1,54«,000 cars is, therefore, 88.000,000 metric tons. There are onlv 57,000 cars 
of less than 40,000 jmundH capacity — that is, lesH than 18 tons — ^and their total 
capacity is only 2 per cent of the whole. On the other hand, the cars ol more than 
27 tons* have a total cai)acity of 26, 000, (XX) tons, in other words, more than two-thirds 
of the whole, and among these there are 150,000 thirty-six to forty ton cars, having a 
carrying capacity of 2,2o0,000 tons. 

The capacity of these last two classes together forms therefore 21 per cent of the 
entire carrying capacity of the American rolling stock. These cars with such large 
capacity facilitate operation very greatlv. With the same gross load a train com- 
posed of such cars carries much less dead weight than a train composed of small cars, 
and thus mav carry a greater paying load. Besides it is of much less length, as there 
are less couplers, and for this same reason it can be better handled. It is on account 
of the use, more and more common, of these lai^e cars that Americans have been 
able to increase enormously the weight of the goods carried bv each train. In 1902 it 
was 2<)6 tons, against 281 in 1901 and 270 in 1900. In 1897 it was only 264, and in 1892 
181 only. By this increase in the load of each train they have succeed in taking care 
of a much larger traffic, while increasing but very little the number of trains. That 
is to say, by increasing verv slightly their expenses for wages of employees and rela- 
tively little for the cost of fuel, although the necessity for carrying heavier loads has 
led naturally to the construction of more powerful locomotives consuming more coal. 

The numl)er of kilometers traveled by American trains was 800,000,000 in 1902, 
against 787,000,000 in 1901, 780,000,000 in 1900, 812,000,000 in 1899, and 807,000,000 in 
1898. So, since 1899 the goods tonnage carried on the American systems has increased 
14 per cent (510,000,000 to 582,000,000 tons), §nd the amount of ton-kilometers has 
advanced more than 25 per cent (123,000,000,000 to 157,000,000,000 tons), while on 
account of the larger load of the trains the number of train-kilometers has dimin- 
ished. This is truly a great masterpiece of operation. If we go back to 1892, we see 
that the number of ton-kilometers was 88,000,000,000. It has therefore increased 
since that time by more than 80 per cent. On the other hand, the number of train- 
kilometers was 776,000,000 then, and that has only increased 3 per cent. Truly 
extraordinary progress has thus been realized during this interval. 

The service of American railways included, in 1§}2, 1,189,000 engineers and em- 
ployees and workingmen of every rank. It is less in comparison to the extent of 
their lines than the staff of the French railways, which surpasses the figure of 250,000. 
This staff has much increased in number during the past ten years. 

In 1893 it was composed of 875,000 persons. In 1894, under the influence of the 
dull times, it fell to 779,000. Later it rose little by little, but did not reach the 
figures of 1893 until 1898. Since then, the traffic having increased very rapidly and 
the companies having made many improvements, which had been awaiting better 
times in order to keep down the expenses to those absolutely necessarjr during the 
depreasion, the number of employees has increased more than one-third in four years. 

We find here also the same method of operation as the one we were speaking of 
with regard to the rates. 

The wages have increased during these four years more even than the number of 
the staff, passing from 1495,000,000 in 1898 to $676,000,000 in 1902. 

Among the 1,189,000 persons employed by the railways 41,000 are working in the^ 
general offices, 399,000 upon maintenance of way and buildings, 228,000 on the main- 
tenance of rolling stock, 518,000 on operation properly so called, and 2,000 in vari- 
ous positions. The men working on the tracks have increased the most since ten 
years ago, and especially in the last four years, because of the work of all kinds required 
on account of the increase of traffic or adjourned in the period of the dull times of 
1893 and 1897. The gross receipts of operation have increased to 27,800 francs per 
kilometer, against 23,200 in 1892 and 19,600 in 1895 and 1897, in which years they 
were the lowest. The operating expenses are 18,000 francs to-day insteaa of 15,500 
in 1892 and 15,200 in 1895 and 1897. Their movement has followed almost exactly 
that of the earnings. 

The coefficient of operation is 64 per cent, which is considerably more than in 
France. The gross earnings are also much less in America than in our country, where 
they rise above 40,000 francs per kilometer for the large companies. This is not 
astonishing on account of the enormous difference between the density of the two 
populations, 73 for the one and 10 for the other. 

What is now the financial result of the operation of the railways of the United 
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States? The account of losses and gains of the whole system shows as follows, accord- 
ing to the reports of the Interstate Commerce Commission: 

[In millions of dollars.] 

Gross receipts of operation 1, 736. 4 

Income from investments 33. 

Total gross income 1, 769. 4 

Operating expenses 1, 116. 2 

Miscellaneous expenses .5 

Total expenses 1, 116. 7 

Net income 652. 7 

Interest on bonds 260. 8 

Sundry debts 7. 7 

Taxes 54. 5 

Total fixed charges 322.5 

Amount to be disposed of 330. 2 

Dividend on shares 157. 2 

Amount remaining for improvements on road, rolling stock and sur- 
plus 173. 

From this last item $35,000,000 have been used for the improvement of the tracks, 
$5,000,000 to cover the deficit of the weak lines, $38,000,000 have been employed in 
various ways, and $95,000,000 constitute the real surplus — the sum held for re- 
serves, etc. 

This shows that the financial situation of the whole American system appears to- 
be verv healthy to-day. When the operating expenses and the taxes are paid there 
remains a gross balance of nearly $600,000,000, $268,000,000 of which are absorbed 
by the interest on the debt. There remains still an excess of $330,000,000, less than 
half of which is used for dividends. The bonds have, therefore, a large margin and 
must be considered as being in general very well guaranteed. Their entire total 
exceeds $6,000,000,000; their interest as paid then averages 4i per cent. As to the 
shares, the entire total of which is $6,000,000,000, their dividend is hardly more than 
2i per cent, but a large amount of them, especially of the common shares, do not 
represent money really invested. Besides, there are many which are stated in dupli- 
cate, as a large number of the great companies own the majority and sometimes even 
the entire amount of the shares of smaller companies. 

On the whole, the prosperity of the American system, as well as the excellent 
condition of its service, is undeniable. 

If we wish to seek for models of railway operations it is in the direction of Ameri- 
can liberty that we must turn, and not to sterile operation by the Btate. 

Mr. Fish. May I give also in this connection the opinion ol* Mr. 
Priestley, sent here by the gov^ernment of India ? Mr. Priestley says 
in his report: 

The present prosperity of the United States of America is to no small extent due 
to the low rates charged for transportation. 

Senator Foster. How do the freight rates in this country compare 
with the freight charges in those countries where the railroads are 
under the control of the Government? 

Mr. Fish. Precisely that comparison I have not made, only I know 
they must be lower because ours are lower than in any other countiy 
of the world. 

Senator Kean. About half? 

Mr. Fish. I should say about half. 

Senator Foster. You have no statistics on that subject? 

Mr. Fish. I hav^e a little pamphlet here somewhere on that sub- 
ject, not my own. 

D A P— 05 19 
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Senator Xkwlaxds. You wore saying that these matters are arranged 
})v the tnirtic nmnagers upon information received from each other, 
that each acts according to his own judgment upon that information. 
Take this entire area ot the Mississippi watershed tapped b^' New 
Orleans ; how many traffic managers in that entire region act in that 
w ay ( 

Mr. Fish. They act together in groups. There is ver}'^ little traffic 
in New Orleans except tiiat which may be called local. The traffic 
managers are not lo<*ated in New Orleans; th(» traffic men there are 
sul)ordinate officials, freight agents, etc. In the great centers, like 
Chicago, most of the railroads operating for that territory have their 
general offices, and ((uite a number have them in St. Louis and in 
Minneapolis and St. Paul. 

The Chairman. Is it not a fact that most of the roads reaching 
Chiciigo have their offi(»es there ^ 

Mr. Fish. Yes. Mr. Stubbs, of the Southern Pacific, has his office 
there. 

Senator Newlands. How man}" men are engaged in that kind of 
work — the more important work, not the details— in that region i 

Mr. Fish. Each company has one chief of its traffic department, who 
is either vice-president or traffic manager. Mr. Stubbs's title is traffic 
director. 

Senator Newlands. Do 3'ou think there are 20 in that entire region? 

Mr. Fish. Oh, yes; there are 24 railroads reaching Chicago. 

Senator Newlands. But man}' of them belong to one s^^stem, do 
they not^ 

Mr. Fish. I mean railroads operated independently, as independ- 
ently as the Lake Shore was of tne Michigan Central when thev were 
in active competition with each other. Such competition in tragic was 
intense up to three years ago. 

Senator Newlands. But that competition has been diminished 
through various arrangements, community' of interest, etc. ? 

Mr. F'iSH.' Yes, sir. 

Senator Newlands. Do you suppose the number would be 50? 

Sir. Fish. No; I do not think it would be over 50 in the Middle 
West. 

Senator Newlands. Assuming that we should organize a tribunal 
of this kind to act upon this matter, could not the Lnited States out 
of those 50 men get 5 experienced men who could act upon these 
mattius as intelligently, getting their information in the same way, as 
the men who now act? 

Mr. Fish. I do not think they could, because they would have to 
consider an entirely different set of questions. For instance, the traffic 
manager of the Illinois Central is looking out for the interests of that 
road and the country served by it; he does not bother himself about 
New England, or about the entreme Pacific coast or Mexico or Canada; 
on the other hand, the Michigan Central runs through Canada, and 
the Southern Pacific runs into Mexico, so the Michigan Central must 
consider the conditions in Canada, and the Southern Pacific must con- 
sider the conditions in Mexico, as well as other conditions. But any 
tribunal formed under this bill nmst consider the conditions of the 
whole United States. 

Senator Newlands. Not necessarily. I can understand that if you 
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could logicalW divide the United States into different transportation 
sections you might have proi)er transportation for each community. 

Mr. Fish. But our Congress is limited hy the Constitution against 
discriminating' among ports. If you will give me a body that will look 
out for New Orleans that will ho all I want. 

Senator Newlands. You would not object to that^ 

Mr. Fish. Not if they will work for New Orleans; but I do not think 
New York would like that. 

Senator DoiiLiVKR. You speak of the present mtes to New Orleans 
being abnormal; to what do you refers 

Mr. Fish. I refer to such rates as were recenth' made on grain from 
Nebraska. 

Senator Dollivkr. Is the Illinois Central participating now in grain 
freight to New Orleans^ 

Mr. Fish. Yes; a little. We do not carry it if we can help it. 

Senator Dolliver. Do vou know what rate has })een fixed from 
Omaha to the seaboard and New Orleans i 

Mr. Fish. Not specifically; I have heard that it is 11^ cents to 
Baltimore. 

Senator Dolliver. Are j'^ou familiar with the changes that have 
been made in the intermediate rates to those ports as compared with 
the whole rates? 

Mr. Fish. No. Thev would be affected by it necessarily. 

Senator Dolliver. ^ot example, if 3 ou were making a rate from 
Omaha to New Orleans, ^vhat changes would be made in the rates of 
places situated as are Waterloo and Dubuque i? 

Mr. Fish. I suppose as soon as that business was moving, the rates 
would have to be reduced. But, frankly, I do not follow the rates, as 
you can see; that is not my province. 1 should be glad to have our 
traflfic-department people come here and give 3"ou all that. 

Senator Dolliver. I am informed that places east of Omaha ship 
their products to Omaha for a sort of running start to New Orleans or 
to New York, so that they ship half across the State of Iowa to Omaha 
to get a starting point for that favored rate. I wanted to inquire a 
little about that. That is a subject that very much interests that 
cominunity. 

Mr. Fish. I doubt about that being the case. Are 3'ou sure of that 
being done, Senator? 

Senator Dolliver. I have a letter to that ejflfect — not as respects the 
Illinois Central. The writer told me that they were sending freight 
from.Dennison, Iowa, to Omaha in order to get a good square start to 
New York. 

Mr. Fish. That maj^ be done under some sort of theoretical adjust- 
ment. 

Senator Foster. You stated, I believe, that you wanted to direct 
your attention especially to some particular objections to this bill. 

The Chairman. I should like to hear Mr. Fish as to the diflSculty of 
settling rates between railroad companies and communities under the 
power proposed to be lodged in a commission under this bill; for 
instano/e, wnat eflFect it would have on Atlantic coast communities as 
Hgainst western communities. 

Mr. Fish. The contest among communities is of course a contest for 
all time. If the rates could be adjusted so as to do absolute equity as 
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between communitieH, givine to each hamlet and town and city the 
advantages of its position to-day, what motive would there be to 
attempt to develop any one of these Walities as regards freight rates ^ 
It has its share; it can get no more. You have taken away the stimu- 
lus. As it is to-day every town in the West and South, tlie more rap- 
idly growing parts of the country, less thoroughl}^ developed parts of 
the country, is hoping to be a metropolis; every one has its ambitions 
high, is seeking business, and is gettmg it. 

To illustrate those inequalities })etween cities I had written to several 
officers of our company asking them to tell me what the people com- 
plained of. A week ago I received a reply sajin^ that the people 
were complaining of inequality in the rates, and this instance was given 
me, that the rate from Omaha to Minneapolis on wheat was practi- 
cally' the same as the rate from Kansas City to Minneapolis, a greater 
distence. That looked unjuston the face of it. The same mail brought 
me a letter from another of our men, who took the Kansas City point of 
view. He says the rate on packing-house products from Omaha, into the 
southeast territory (Mississippi, Louisiana, Alabama, Georgia, and 
South Carolina), is the same as from Kansas City, although the 
distance from Kansas City is less. Each of those instances is, on its 
surface, an inequality. But each man from his locality is complaining 
of the thing he does not like and saying nothing about the tning he 
does like — you will never get that out of him. And so it is all over. 
We are perfectlv satisfied when we get what we want. Tarn perfectly 
satisfied when 1 liave a good crop unless I see my neighbor has had the 
benefit of planting and reaping something that I had not sense enough 
to plant, and then I am not satisfied. 

Senator Dolliver. There is no element of malice or prejudice enter- 
ing into this rate, is there? 

Mr. Fish. None whatever. The point with the railroad manager 
is to get the most he can out of his own traffic. 

Senator Doluver. Is there any tendenc}^ among traffic managers to 
build up great cities and ignore the industrial interests of smaller 
communities? 

Mr. Fish. No, sir; but there is a physical law which governs the 
whole universe, the attraction of the greater mass. That manifests 
itself in this business in the fact that the wholesale business is done 
more cheaply than retail business. We have been trying for twenty- 
live years to get New Orleans where it was before the civil war. In 
two of the three years, 1858, 1859, and 1860 the value of exports from 
New Orleans exceeded the value of the exports from New York, and 
that was not due to abnormall}^ high prices of cotton. That is what 
we are now aiming to get back. We are entitled to our share of that 
business in the Mississippi Vallev. 

The Chairman. Are not the physical conditions such that 3"ou could 
almost start a barrel of flour at Minneapolis and have it roll down hill 
to New Orleans, but on the other hand it would not roll over the Alle- 
gheny Mountains? 

Mr. Fish. It would not; it might go down the Mohawk Valle3\ 

Senator Newlands. What is the difference in distance? 

Mr. Fish. Minneapolis is nearer to New Orleans than New York is. 

Senator Newlands. How about Chicago? 

Mr. Fish. Chicago is exactly the same distance from New Orleans, 
91^ miles. 
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Senator Newlandh. Is the rate for these great staples from Chicago 
to New Orleans less than from New York to New Orleans? 

Mr. Fish. No, sir? I think they are about the same. That is my 
impression. 

The Chairman. Do not the railroads make more mono}^ carrying 
freight from Chicago to New Orleans than from New York to New 
Orleans, having less to contend with? 

Mr. Fish. There is less to contend with, hut on the other hand there 
is the Pennsylvania Railroad from Chicago to New York, a short line, 
a four-track road the greater part of the way, and it has a tremendous 
tonnage, especially in coal. 

The Chairman. Could not the Illinois Central make more money 
out of its haul to New Orleans than the Pennsjivania could out of its 
haul to New York 'i 

Mr. Fish. I do not know about that. Our expenses on account of 
terminals are less, of course. I think we are destined in the Gulf ports 
to take the coarse raw grain, lumber, bulk cotton, and things that 
take up space, because land is so cheap and the cost of terminals is so 
small. 

Senator Dolliver. How do you establish the lumber rates from 
the southern lumber country on your road to the upper Mississippi 
counfrj' 'i 

Mr. Fish. I do not know exactl}'^ how they are established. I know 
I had a great deal of trouble about sthat matter last year before the 
Interstate Commerce Commission. 

Senator Dolliver. I have received several communications from 
people who once did lumber business in Iowa, stating that the lumber 
rates from points in Louisiana, I think, and possibly from Mississippi, 
have been greatly increased. 

Mr. Fish. They have advanced 2 cents per hundredweight, and we 
have been under trial before the Interstate Commerce Commission in 
regard to that. For myself and others interested in that subject I 
justified that increase on the ground that the price of everything we 
have consumed has increased. On coal, iron, wages, and lumber itself 
the price has gone up, and the value of lands has gone up. We are 
large consumers of lumber as well as large carriers of it, and we 
have advanced rates, and those rates have been under investigation a 
long time. I do not think the Commission has yet decided the aise. 
We tried to justify our advance, but of course I do not know whether 
the Commission in its decision will justify that increase or not. 

Senator Dolliver. The Commission has no power to decide it now 
and order you o pay a certain rate. 

Mr. Fisif . They can decide that we charged too much, and we must 
reduce. They can not compel us to reduce to a specific amount, but 
they can compel us to reduce. 

Senator Dolliver. If thev decide that vour rat(; complained of was 

ft. ft^ L 

unreasonable, without undertaking to order you to charge what would 
be a reasonable rate, what would be the course of your road in relation 
to that finding or opinion? 

Mr. Fish. VVe would consider whether we could aflford to haul at 
the reduced rate. If we could not afford it we certainlv would not do 

ft 

it. We could not. You can not get blood out of a turnip. You can 
not make a man work for nothing. 
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StMuitor DoLLivKH. Thoro is an acute eontrovers}' pending between 
the liinil)er interestn and the carriers, we will say; and what we are 
trying to do is to get soniel>ody whose judgment would be binding 
upon all parties to that controversy. Suppose there is a controversy 
between one of your ship|)ers and your road which you can not adjust 
between yourselves. Is it wise for the Government to let a controversy 
of that sort go on without decision, each party telling the other that 
he will not do what is desired and lighting about that rate, with no 
tribiuial existing anywhere with jurisdiction to hear it and in an 
unbiased way determine it^ That is the question we have to deal 
with. 

Mr. Fish. If those gentlemen will go with u6 into the Federal coui^ts 
and state their whole case, showing what they paid for those lands, 
what they are worth to-day, what they have been made worth by the 
transportation facilities we have afforded them, we will meet those 
shippers in the Federal couits, where I think justice can be done 
between us. I remem})er when that land was offered at 33 cents an 
acre, and some of it was bought at 12 cents. What is it worth to-day f 

The Chairman. If the power were given to fix rates which the rail- 
roads thought too low, then the railroads might say that the^^ had not 
the cars, or would they say that they would not haul because the}^ 
would lose money by it^ 

Mr. Fish. They could not haul at a loss. 

The Chairman. You said a while ago that we can not compel a man 
to work for nothing. Suppose the rate on fruit from California is 
fixed at too low a figure, and the railroads refuse to haul it. Fruit is 
perishable, is it not^ 

Mr. Fish. Yes. 

The Chairman. Suppose the railroads do not say outright that they 
will not haul, but simply content themselves with saving they can not 
furnish the cars. There is no power provided in this bill, or attempted 
to be provided, to compel the railroads to haul. Of course there is 
the law of common carriers that they must haul promptly. But sup- 
pose the railroad people say we won't send our cars to California, 
because we can make more monev bv keeping them here. The power 
is proposed to be given by the fesch-Townsend bill to fix a rate, but 
the power to enforce that rate is not given, and the railroad might 
think it better to fight it out in court. What have vou to say about 
that? 

Mr. Fish. You can not do it. You can make a railroad operate for 
a while at a loss, but you can not compel a railroad to continue to do 
business at a loss. If it observes the rate fixed by the Commission and 
loses mone}^ by it, it will make up that loss by overcharges on other 
freights, and then 3 on would be creating a worse injustice or the mil- 
road must become bankrupt, which is a condition I take it that the 
Government does not contemplate, nor does it contemplate to secure 
by act of Congress any such condition as we had in 1894. 

Senator Carmack. Are there not certain points where competition 
has been very keen and wliere the railroad has been compelled f re- 
quently to cany freight from those competitive points at very low 
rates, sometimes uiiremunerative rates, and that that has drawrr busi- 
ness from the noncompetitive points, and does not that affect injuri- 
ously the rates at the noncompetitive points? 
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Mr. Fish. I think that is so. Naturally the business is drawn to 
the centers ))y the competition at those centers. 80 in the banking 
business and other business. 

Senator Carmack. Do not the rates from the noncompetitive points 
sutler on that account? 

Mr. Fish. They have failed to receive, perhaps, their proportionate 
share of the general reduction; I do not think there nas been any 
advance, in consequence of that, at the noncompetitive points. 

Senator Carmack. I know; but I am speaking relatively. 

Mr. Fish. The noncompetitive points to-day are very few where the 
railroads are close together. Where an east-and-west line crosses a 
north-and-south line the competitive point is not merel}" the point of 
crossing, but the effect of the rate goes back from those points into 
that whole territory on each line as tar as the grouping of rates takes 
place. Do I make myself clear? 

Senator Carmack. Yes, I see. 

Mr. Fish. Then the equality of rates works around in a circle, and 
these two circles are almost tangential, of course depending upon dis- 
tances and rates. But we have very few noncompetitive stations. 

This Esch-Townsend bill is a new bill, as to which, so far as I have 
been advised, no testimony has been taken on behalf of the railroads 
chiefly interested, except certain officials of the Louisv^ille and Nash- 
ville Railroad and its affiliated line — two out of 800 operating railroads. 

Senator Newlands. Into how many systems are tnose 800 operating 
railroads combined? 

Mr. Fish. It is pretty hard to say. There are in the West certain 
large systems. Take Mr. Harriman's group, the Union Pacific and 
Southern Pacific; that is a large one. Take Mr. HilFs organization, 
the Great Northern and the Northern Pacific. Then there is the 
Atchison. But when you come east of Chicago you begin to find a 
great many independent roads, and in New England they become 
increasingly numerous. It would 'be very hard tor me to sa} how 
many there are. 

Senator Newlands. Could you at some time give us an idea of what 
each system comprises and the mileage of each system? 

Mr. Fish. I think we could work that out; it would take time, but 
I should be very glad to do it, so far as I can work it out from the 
reports of the companies. I can testif}' now that the Illinois Central 
and the Yazoo and Mississippi Valley are independent corporations; I 
happen to be president of both companies. A great many people 
thnik they are under the same control: they are in a sense, and they 
are not in another: the boards of directors are diflferent men. I think 
Senator Carmack knows the directors of the Yazoo and Mississippi 
Valley; that the niajority are independent men, citizens of Tennessee 
and Mississippi. 

Senator Newlands. Yet they pursue a harmonious policy? 

Mr. Fish. Yes; I do not quarrel with them much myself. 

Senator Newlands. I do not understand that it amounts to a com- 
bination, but there is a certain comnumity of interest. 

Mr. Fish. There is a true community of interest there, though I 
take a good deal of exception to that phrase in other respects. Nobody 
has any interest in our company except our own people, and our direct- 
ors have no interest in any other railroad company whatever, nor have 
I personally. 
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THK EFFECT OF SUCH LEGISLATION AS THE E80H-TOWN8END BILL UPON 

RAILROAD DEVELOPMENT. 

Tho idea that the Government would take from railroad companies 
the right to make raten and vest this {X)wer in a commission has only 
obtained recent recognition. That such legislation seriously impairs 
confidence in railroad values, no one with any financial knowledge 
would dispute. The eflfect of such legislation will necessarily be very 
serious and far-reaching. The amount of capital originally put in rail- 
road })uilding In' those living contiguous to railroads is inappreciable. 
In the early history of milroad building this was done to a considerable 
extent in New England, but the amount of such contribution, compared 
with the whole volume of capital that has gone into railroads, is incon- 
siderable, especially in the W est. The great bulk of such capital came 
from money centers, and largely from abroad. 

If at the time when our great railroad systems were projected there 
had been on the statute books an act which indicated the purpose of 
the Government to turn over that imvt of the administration of railroad 
companies which most vitally touches their revenues to Government 
officials, or if tlie idea had been seriously entertained that such a con- 
dition would ever come about, it is certain that we would have had no 
such milroad development as our country has seen, and that in all prob- 
ability' such enterprises would have been left to governmental action. 
If such had been the case, railroads would have been few and far be- 
tween, as compared with what we have now, and it follows that instead 
of the vast development of this continent in all directions, the utiliza- 
tion of lands, the opening up of mines, and the building of cities which 
have amazed the world, the progress would have been comparatively 
slow, and many places which now are centers of civilization would be 
a w ilderness. Our railroad system is vast, comprising more than 200,000 
miles, exceedingthat of all Europe, and being 40 per cent of that of 
all the world. They are here, arc immovable, and whether they pros- 
per or not the capital embarked in them can not be withdrawn. How- 
ever disappointing such legislation may be to those who invested in 
them, yet it will not in all probabilitv reduce the mileage of any s^'s- 
tem. In certain States and sections tlie railroad systems are almost if 
not entirely adequate to the wants of the people. We have, however, 
otlicr States and sections much larger in number where there are either 
no railroad facilities or the facilities are inadequate. 

To maintain systems already established, necessaiT branches and 
feeders may be built even in the face of hostile legislation, but it is 
quite certain that no promoter of a new railroad would have the hardi- 
hood to propose to an}^ capitalist to furnish the money to l)uild a new 
railroad whose administration in all matters touching the revenues 
would be put under such a body as an interstate commerce commis- 
sion. If su(;h legislation as that proposed shall be enacted into a law, 
it must be done wuth a full understanding that it will operate to com- 
pletely paralyze the building of independent railroad lines. While 
this will not involve as much to the country as would have been 
involved twenty years ago, yet it can not be doubted that the result 
will be serious enough to very large sections of the country. It may 
be that but little more mileatfe will be necessary to serve all of the 
demands of most of the New England States and such States as Illi- 
nois, but it is still more manifest that if the population and business 
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of the Southern and Western States are to be anything like conamen- 
surate with their areas and natural resources their railroad mileage 
will have to be very largely increased. Of course it is possible that 
the States themselves will go into railroad building, and thus supple- 
ment their needs; but would the States be willing to invest heavily in 
highways of commerce whose revenues will be controlled by the 
National Government? If the United States Government can control 
the revenues of railroad companies, chartered by States which carr}'^ 
interstate conmierce, then why can it not, by the same token, control 
the revenues of railroads built by the State so far as interstate com- 
merce is concerned ? 

EFFECT OF PROPOSED LEGISLATION ON SOUTHERN PORTS. . 

Before the civil war a large proportion of foreign commerce was 
carried on through Southern ports, especially New Orleans. The bulk 
of the New Orleans business arose from water transportation. After 
the civil war, on account of the vast increase of the wealth of the 
North, the establishment of foreign business connections, and the devel- 
opment of railroad systems, the contrast between the amount of foreign 
business done through Northern ports with that done through Soiitn- 
ern ports was startling. The foreign business through Southern ports 
hud to be recreated. To-day it has reached enormous proportions and 
their old-time prestige has been reestablished with the most flattering 
prospects for the future. Although the rivers, and especially" the Mis- 
sissippi lii ver, control the rates, and will continue to do so, even though 
the steamboat ti'affic shall not be revived, yet the bulk of foreign com- 
merce passing through Southern ports is from railroad traflic. 

The railroads of the South, always inadequate, were bankrupted by 
the war. It was necessary to rebuild them, and this was done mainly 
with Northern and foreign capital. While the railroad systems of the 
South have been largely expanded, the}' are by no means adequate to 
the needs of a population that the area and resources of the Southern 
States can support. The grades of the railroads from Northern markets 
to Southern ports are lower than the grades from the same markets to 
Eastern ports. Over equal distances and all other conditions being the 
same, freight can be hauled to Southern ports at less cost. To main- 
tain and further expand the present foreign commerce of Southern 
ports, it is absolutely necessary that the roads going to those ports 
shall carr}" freight for less compensation per mile than that for which 
it is carried to Eastern ports, for the Eastern ports have a large advan- 
tage over the Southern ports in ocean mileage, and this advantage, 
which is represented by the greater expense of ocean traflic from for- 
eign ports to Southern ports must be overcome by shrinkage of the 
cost of railroad transportation to those ports. 

The first section of the Esch-Townsend bill gives the right to set 
aside a rate and makes it the duty of the Commission to declare and 
order '' what shall be a just and reasonable rate, practice, or regulation 
to be charged, imposed, or followed in the future in the place of that 
found to be unreasonable," etc. Thus the authorit}' not onl}^ is given, 
but the duty is enjoined to fix a rate in the place of the one complained 
of. If a rate shall thus be fixed from the great centers where com- 
modities of foreign commeace originate to a southern port, this rate 
is by the act made the rate that shall prevail in the future, Ll^VvaJ^ 
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prevail until set aside by a court or changed by the Commisnion. If 
this nite shall be a distance rate — that is to sav, if from such points of 
origin the same rate shall be charged per mile by milroads going to 
eastern and southern ix)rt8 — then in respect of a large amount of such 
tmffic there will )>e a complete paralysis of southern ports. The Com- 
mission will have it in their jx^wer thus practically to discriminate 
against them and relegate them to the condition that thej^ were just 
after the civil war. 

It is a)>solutely necessary that conditions shall be flexible and that 
emergencies can be met promptly by the milroad companies which have 
built up the foreign commerce of these ports, and which are, in their 
prosperity, identified with them for all the future. It will not do to 
say that the Commission has power to give relief. There would have 
to ))e a complaint, an investigation, and a finding before action by the 
Commission. If the Commission had nothing to do but look out for 
the interests of southern ports, the}' could hardl\\ remote a.s the}^ will 
be from the scene of action, act with sufticient promptness to meet the 
exigencies that will arise. With the multitude of duties that this act ^ 
will put upon them, it is idle to think that there could be anv relief 
whicn would be adequate. Western and southern railroads will be at 
a disadvantage by reason of distance from W^ashington. The eastern 
ports, on account of their wealth, their business connections, and the 
wealth of their railroad companies engaged in interstate commerce, can 
command the constant and etiicient service of a regular merchant marine. 
The business of the southern ports has, until comparatively a recent 
period, been dependent, and is now and for a long time will be largely 
dependent upon an irregular merchant marine. It will be many years 
before a merchant marine plying to those points having anything like the 
stability and efficiency of that of the eastern ports can be expected. 
On account of this uncertain, irregular, and sometimes spasmodic serv- 
ice, milroad rates on exports must be flexible so as to be adapted to 
the combinations that are necessary with the marine rates which are 
fluctuating. 

When the Illinois Central Railroad Company first went into New 
Orleans there was no banana business and practically no export grain 
business. The business in lumber was hardly appreciable. AH of these 
now constitute an immense traffic through the port of New Orleans. 
What has been done by the Illinois Central Railroad Company and 
other railroad companies at New Orleans has in various degrees been 
done by other railroad companies in respect of Pensacola, Oulfport, 
Mobile, and Galveston. The business of rival ports in different sections 
of the country may well be stimulated by the competition and enter- 
prise of rival railroad companies, but if the business of such ports shall 
either be stimulated or repressed directly or indirectly through govern- 
mental action, then there will surely arise as acute a condition as has 
ever existed })etween the different sections of our common country. 
We will come back to where we were before the adoption of the 
Constitution. 

THE UNIOX OF IRRECONCILABLE FUNCTIONS IN THE INTERSTATE 

COMMERCE COMMISSION. 

It is hoped by those who are intrusted with the immense railroad 
interests of the country that if there shall be legislation under which 
the revenues of the companies are to be subjected to governmental 
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administration they will at least be safe-cruarded to the same extent that, 
and in the same nianner as, the property rights of other citizens are. 
We have l)een accustomed to think and to assert with pride in our insti- 
tutions that no property, or property right, can be taken from one and 
transferred to anotner without the judgment of an impartial tribunal. 
Everyone recognizes that if the charges of common carriers are to be 
a subject matter of governmental investigation and adjudication it is 
necessary, on account of the exjiense and difficulty of complaining 

Eatrons to su<»cessfully assert their rights, that this burden should be 
orne by the Government. It was expected therefore in pursusnce 
of such measures that the (lovernment would aflford speedy and eco- 
nomical means for investigating such complaints and that steps would 
be taken to afford relief. 

Compensation for carriage, when reduced through governmental 
action, is a tmnsfer of money that would belong to the carrier to the 
pocket of the shipper. In every instance where the rights of one cit- 
izen are thus inquired into, with the result that benefit accrues to 
another by the forced payment of money or otherwise, a hearing is 
provided before such transfer is enforced before a judge or a judge 
and jury who have formed and expressed no opinion on the subject 
and who approach the investigation with impartial minds. If the Gov- 
ernment should provide for adequate and prompt investigation, so as 
to relieve the patron of the railroad of this burden, and that then upon 
a prima facie case of wrongdoing there should be a hearmg before 
some tribunal which would approach the subject-matter submitted for 
decision with unprejudiced and impartial minds, there would be an 
equality in the status of all citizens before the law. But if, before a citi- 
zen is sued, the party complaining should first go before the judge and 
relate his grievance and the judge should then make an ex parte inves- 
tigation and, having his zeal tired by the sense that a wrong had been 
committed, should nale the accused before him and then proceed to 
trial, it would not be long before he would be impeached, and yet, 
under the proposed act, that very condition is hot only sanctioned, but 
required to be a part of the judicial machinery by wtich the conflict- 
ing rights of railroad companies and their patrons arc to be adjusted! 
Men will have to be re-created with different attributes })efore it can 
be expected that the investigator and denouncer of a supposed wrong 
can remain in that serene atmosphere which is necessary for fair judi- 
cial action. If either the Interstate Commerce Commission or some 
law officer of the Government acting under one of the great Depart- 
ments should hear complaints, investigate, denounce, and prosecute 
before the regular Fedeml courts which uj: to that time had received 
no mental bias in the case, those interested in railroad propeilies would 
at least feel that their interests were not being purposel}" discriminated 
against, and that in the trial of their rights they were not being sub- 
jected to an essentialh' different procedure from that provided for 
other litigants. 

Under this act the findings of the Interstate Commerce Commission 
are held to be prima facie correct. They go into force within thirty 
days. If they are wrong and shall be finally reversed, 3^et there is no pos- 
sibility of the railroad companies being made whole on account of such 
errors. The difference between the rate fixed by the commission and 
the rate that should have been fixed is lost forever withoutany possibility 
of recovery, and thus the railroad company suffei's in a different wa^ 
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and in a different degree from an}' other litigant, and by the action of 
those who, on account of the absolutely irreconcilable nature of their 
functions, can not have the inipaitial judicial temperament. Any sys- 
tem so essentially wrong as that may, under the stress of the times, 
l)e established, but it can not endure unless there shall be a radical 
chanii^e in our attitude toward the principles of equal and exact justice 
which have always })een i*egjirded as an essential part of our Govern- 
ment. 

One of the chief arguments advanced })y proponents of enlarged 
powers for the Interstate Conmierce Commission is that there is no 
desire or intention to confer upon the Commission authority to '' make " 
rates primarily for the railroads; that it is proposed simpiv to have 
the Connnission pass upon individual complaints, leaving the initia- 
tion of rates still in the hands of the railroad companies. 

This, they say, is the full extent of the power sought to be conveyed 
in the original act creating the Commission or that is contemplated in 
the present measure under discussion in Congress. 

W hatever the intention may be, the real eflfect of such legislation 
will, ill the opinion of the Supreme Court of the United States, be 
entirely dift'ereiit. In one decision already made by the Supreme 
Court it sjiys that if this Commission had such power — 

There would be no escape from the eonclasion that it would be within the discre- 
tion of the ConinuHsion, of its own motion, to suggest that the interstate rates on all 
roads of the. country were unjust and unreasonable, notify the several roads of such 
opinion, direct a hearing, and upon such hearing make one general order reaching 
every road and covering every rate. (Maximum freight-rate case (167 U. S., 479), 
decided by Supreme Court May 24, 1897; opinion of court, p. 509.) 

MINGLING OF LEGISLATIVE, EXECUTIVE, AND JUDICIAL FUNCTIONS. 

The trouble with the Commission under the present law, and under 
this bills that Congress has sought to combine in that one body more 
or less of the attributes of the legislative, the executive, and the 
judicial branches of the Government. They are an administrative body 
charged at present with certain quasi-judicial functions, and they are 
now seeking to get the purely legislative function. The more you mix 
them the worse they will be and the weaker. 

While I think something could be done— if I may be pardoned the 
suggestion — it would be on the lines that President Roosevelt has sug- 
gested, to subordinate the Commission to one department of the Gov- 
ernment, say that of Commerce and Labor, and coordinate it to the 
system of the Government under the Constitution. 

Senator Newlands. Have those who control the various railwa}^ 
s3\stems of the country ever come together with a view to shape some 
law that would be just to investors in railways and at the same time 
just to shippers — that would involve this subject of national control 
where differences exist between shippers and the railroads? 

Mr. Fish. I believe they have. Personally I have not been a party 
to that, but I believe it has been done in the past. So far as the Illi- 
nois C'entral and the Yazoo and Mississippi Valley Railroads are con- 
cerned, they were not a party to it. 

Senator Newlands. The difficulty in Congress is that most of the 
gentlemen who represent railroads come before the committee and 
deny the right or the wisdom of intrusting the rate-making power to 
any hod v. 
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Mr. Fish. I do not deny the right, but I do the wisdom. 

Senator Newlands. It struck me that if the capable railroad men of 
the country, who have prosecuted with such brilliant success the work 
of building railroads, would simply recognize the difficulty we have at 
hand now — the adjustment of contentions between shippers and rail- 
roads and between comnmnities and railroads — and make up their minds 
that the}' would submit to Government control, and then simply address 
themselves to the question of getting the most competent, the most 
impartial, and the most speedy tribunal for the determination of these 
questions, we mi^ht reach a solution. 

Mr. Fish. I think so. 

Senator Newlands. The gross revenue of all the railroads of the 
country during the past year was about $1,950,000,000, and that was 
an increase of $174,000,000 over the gross income of the preceding 
vear. Assuming that that rate of increase goes on in the future as it 
tas in the past (though at present it does not appear likelv), it would 
mean that in the coming ten years the gross revenue of all tl>e railroads 
would be pretty nearly double. The fear that the public has is that 
in consequence of this gradual combination of railroads, through pur- 
chase, consolidation, holding companies, and community of interest, 
there will be either a gradual increase of rates or there will be a stop 
put to the gradual diminution of rates that has been going on as the 
result of competition, and that the result will be that the railroads in 
the aggregate will get from the public very much more than they are 
entitled to, and that some control will have to be put upon that. There 
is n© disposition, as I understand, upon the part of anybody to imperil 
the investments of the bondholders or stockholders. The only ques- 
tion is as to what kind of a bill w^e can shape to be absolutely fair to 
every interest. As one member of the committee, I am sure 1 should 
be very glad to invite cooperation of men skilled in railroading in 
shaping such a bill. 

Mr. Fish. Of course I can only speak for myself. 1 shall be glad 
to give you such aid in any work of that kind, and I think the i*ailroad 
men generally are of the same opinion. I question the wisdom of 
attempting to put in the hands of any governmental bod}' the fixing of 
the price of any service, for the same reason that I would resist any such 
attempt to fix prices of anv other article or service whatsoever. Such 
laws were undertaken in the middle ages. They tried to fix the prices 
of wheat and bread. New York to-day has a usuiy law at G per cent, with 
this exception that a loan made on Wall street collateral can be made 
for over $5, 0(H) at any rate if reduced to writing. My farmer friends 
up in Putnam County pay 6 per cent on their mortgages, or in case 
of a loan to good men tney sometimes pay onl}- 5 per cent. I am bor- 
rowing some myself in Putnam County to the amount of $5,000, and I 
think 1 get that a little on account of m}^ reputation. But the boys on 
Wall street get their money at 2 per cent or If, and once in a while 
they have to pay as high as 20 or 30 per cent per annum for a few 
da3\^. This Townsend bill is a sumptuary proposition, and w^here have 
all sumptuary laws wound up? 

Senator Newlands. In New England, instead of fixing the rate of 
interest, they control the amount of dividends to be paid by railway 
corporations. 

Mr. Fish. By the original charters. 
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Senator Newlands. I Hiidorstand the Boston and Maine is not per- 
mitted to pay over 8 per cent and the New York, New Haven and 
Hartford not over 10 per cent. The increased earnings on account of 
greater population and income and tlie growth of business have in 
consecjuence largel}^ gone into the V)etterment of the roads, diminution 
of rates, and improvement of service, and possibly to increase of 
wages. What do you think of that method of regulation '( 

Mr. Fish. That was the original contract, just like these excessive 
payments of money by the Illinois Central to the State of Illinois, for 
we pay more than double other taxes. It is provided in our original 
contmct, however, and of course we have to stand up to it. 

Mr. Newlands. You would not regard that as a wise system of reg- 
ulating mtes in the future^ 

Mr. Fish. No, sir. 

Senator Newlands. Do you think that by limiting their dividends 
so as to increase income, that that increase would m the future go 
toward betterments and lower rates? 

Mr. Fish. No. M}' reason for that is this; That the circumstances 
are so ditferent on the various railroads. Take our road, for instance; 
our stock represents money actually paid in, but that is not always 
the case with other roads. It would be grossly unfair to our people 
to sa3' that the Illinois Central should not have the power to do as it 
chooses with the money invested more than tifty years ago. 

Senator Newlands. Assume that by a system of values it could be 
put on a fair basis, that objection would fall, would it not? 

Mr. Fish. If you could get over the difficulty, that particular jone 
would fall, but I think the difficulty would remain. 

Senator Newlands. Starting with the assumption that these roads 
are gradually being consolidated in various ways, and that the consoli- 
dation is beneficial to the public in the better service performed and 
greater economy of operation, how are we to prevent the increase of 
income and of rates in the future if the railroaas are allowed to exer- 
cise their own will as to the i*ates, unregulated or uncontrolled by any 
power ^ 

Mr. Fish. You quoted the gross earnings of the railroads in the 
United States last year. Those gross earnings, as vou stated, were 
$1,900,000,000 as against $1,726,000 the year preceding. There was 
that tremendous increase, but it must not be forgotten that there was 
also an increase of operating expenses which, according to the report 
of the Interstate Commerce Commission, were for this year 
$1,257,000,000 and last year $1,116,000,000. The income from oper- 
ation was this year $643,000,000 and last year $610,000,000. 

Senator Newlands. What was the net increase? 

Mr. Fish. Thirty three million dollars. Out of all that vast sum of 
money that is all tKe increase in the return to them from the operation 
of the railroads. We did not want to increase our rates, but we were 
obliged to increase them as our expenses increased. As taxes, wages, 
and other expenditures go up we must get that money back from 
somewhere. The figures for the year ending June 30, 1904, are going 
to show a further increase in operating expenses. How it will come 
out for all the railroads of the United States I do not know, but I know 
something about the individual railroads. The trouble with these sta- 
tistics is tliat they are stale. The figures in this report only come down 
to June 80, 1903. 
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Senator Newlands. Do vou n(tt think the gross revenues of all the 
railroads last year exceed tliose of previous years ^ 

Mr. Fish. I think the gross revenue did, but not the net revenue. 
That is my impression about it. I only wish we could have the 
statistics more promptlv. 

Senator Newlands. Unless we put some control over the roads there 
is nothing to prevent them from raising whatever revenue the}- desire. 

Mr. Fish. But the moment they raise the revenue they fail to move 
somebody's freight. Our reports show that in the past we have 
always moved an increasing amount of tonnage as we have developed 
the country. Take coal, for instance: we can move coal from the 
mines of Illinois at the rates now prevailing; but the rates vary at 
different times according to the conditions existing at the mines. Coal 
is very easily mined in Illinois. 

Senator Newlands. Do j^ou not think these ver}^ low rates we have 
had have been the result of very active competition between the roads, 
and that as that active competition is diminished by consolidation, 
through these various methods, into eight or ten railway systems for 
the whole country, the natural tendency will be either toward a per- 
manency in rates or an increase of rates, and not toward reduction of 
rates, as in the past? 

Mr. Fish. I do not contemplate a permanent increase of rates under 
normal circumstances. I do, however, contemplate a lessening degree 
of diminution, just as if out of 100 3'ou take one-tenth of 1 per cent, and 
out of the remainder one-tenth of 1 per cent, and so on, you constantly 
make a less and less reduction, because there is less to take awav from. 
Our rates now^ are lower than those of any country in the world. 

Senator Dolliver. Have you observed or taken pains to examine 
the effect of the regulation of railway rates by the board of trade 
under the authority of the British Parliament? 

Mr. Fish. I know a little about that. T have not examined it latelv; 
I did some jears ago. I do not know that I can illuminate the com- 
mittee. Probably the Senator knows more about it than I do. My 
recollection is that the board of trade appoints one man, then a judge 
is delegated, and then a third man is appointed in some wa}^ to repre- 
sent the shippers. 

Senator Dolliver. Parliament has fixed a maxinuim rate through- 
out the realm, and has given this power, in substance, of fixing rates, 
in case of complaint, to a tribunal created by law or which has been in 
existence in one form or another since 1844, if I hft-ve read the statutes 
correctly. What I wanted to get at was the railroad view of the prac- 
tical operation of that attempt of Parliament to control these rates 
through a commission appointed for that purpose. 

Mr. Fish. T have seen something of that, and if I can find it I shall 
be glad to send it to the committee. It was some years ago that I saw 
it. As I remember, one member of that tribunal is a law judge corre- 
sponding to our Federal judges, and there are three members of the 
bod3\ 

Senator Dolliver. What I wanted to get at is the effect of this 
control of rates for many years in a country not noted particularly 
for unnecessary interference with business. 

Mr. Fish. As I remember, 1 think that court has no power to fix 
rates. I think they inquire into the injustice and the relation of rates 
and determine those questions as our courts do. I think perhaps they 
fix a maximum beyond which a rate shall not go — a tKe.oi!e,t\cal \^tj^. 
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THE TEXAS IMPORT RATE CASE. 

I have noted frequent references to the decision of the Supreme 
Court in the import rate case such as would indicate a belief that some 
wrong to inland shippers was involved in the practice under which 
from a i)ort of entry to the interior a less rate was charged upon 
imported commodities than that charged upon like commodities not 
imported for carriage between the same points. I am forced to 
believe that these conclusions arise from an inadequate understanding 
of the conditions. 

In the first place it rarely if ever happens that like commodities 
the one imported and the other not imported, go from the same port 
to the same point in the interior. It mav happen, and doubtless does 
happen, that other things of like general nature, so far as the condi- 
tions of carriage are concerned, may go between such points, but the 
fact that the railroad company charges less upon the imported goods 
is no unfair discrimination. Indeed, the general result is that there 
is a tendency, on account of the carriage of the imported goods, to 
lower the tariff on all inland goods. The imported goods in question 
would not go to New Orleans at all and from New Orleans to interior 
points but for tlie reduced railroad rate. Inasmuch as the marine 
rate is greater to New Orleans than to Eastern points there must be 
a compensation in the railroad mte, for otherwise such goods would 
never reach the port of New Orleans. In respect of some of them, 
they would never come to America at all if the combined marine and 
railroad rate were not such as to enable them to reach interior mar- 
kets so as to meet competition. The revenue derived b}' the railroad 
company from carrying traffic which otherwise it would not get at all 
enables the railroad company, by increasing its revenues, to give its 
domestic patrons better service and better rates than otherwise it 
could. It gives the consumer advantages of competition which other- 
wise would not exist. Whenever a railroad company, which must be 
operated anyway, can get, even though at close figures, a business 
which otherwise it would not get, this necessarily increases its effi- 
ciency, and the tendency is to enable it to carry generally at lower 
rates. 

Senator Clapp. You have a commission in Illinois? 

Mr. Fish. Yes. 

Senator Clapp. The courts have decided that under your charter 
you are subject to that commission. Do 3^ou know what attention the}" 
pay in fixing rates to the relation of intrastate traffic to interstate 
traffic? 

Mr. Fish. They have not taken that up to my knowledge. 

Senator Clapp. Have they ever fixed anv rates for vour road? 

Mr. Fish. They have, generall}^ for all the railroads, and we have 
conformed to them. 

Senator Clapp. Did they prescribe a schedule? 

Mr. Fish. They prepared a tariff. In Iowa there is a distance tariff. 
The same conditions prevail there. 1 happen to be more familiar with 
Iowa than Illinois. But the charges on our road are below the tariff'. 

Senator Clapp. It was stated nere the other day b}' a gentleman 
representincr a southern road — the Louisville and Nashville, which 
operates in Illinois — that the Illinois commission fixes rates. I inquired 
in order to ascertain >vhether that commission took into account the 
intrastate trafSc as related to the interstate in fixing the rates. 
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Senator Caumack. He stated generally witli n\spect to all interstate 
business. 

Senator Clapp. Domestic business, yes. 

Mr. Fisii. That is a legal question. The part of the Louisville and 
Nashville road in the State of Illinois is in what we consider pretty poor 
territory. The Illinois Central running to Chicago, where there is a 
gfreat market, might have a good business, and we happen to have a 
l)etter coal business than they have. But 1 think the Illinois end of 
the Louisville and Nashville is pretty poor property. 

Senator Dollivkr. You say that the Illinois Central does not live up 
to its privileges under the rates made by the Illinois Stnte commission. 

Mr. Fish. We simply can not get them. 

Senator Dolliveu. Have vou any reason to fear that the orders of 
the Commission est*iblished by the National Government for the con- 
trol of railway rates would be more oppressive upon these great prop- 
erties than the orders of a State commission in a State like Illinois^ 

Mr. Fish. No, sir; I should not think they would be more oppres- 
sive; I think they would be more unequal. It is a much more complex 
problem, because you multiply every factor in the Illinois rate situa- 
tion by 46 for the total number of States — unless you gentlemen created 
a new State the other day. 

Senator Dollivkr. A\ e have not done that yet. 

Mr. Fish. As you go on the situation becomes more complicated. 

relief, under the ESCII-TOWNSENl) BILL, BY THE COURT OF TI?ANS- 

PORTATION IS AT BEST ILLUSORY. 

The act will in all probabilit}'^ in practice deny the railroad com- 
panies all relief until a trial upon the merits, provided such a trial can 
De obtained under this bill, which is more than doubtful. While sec- 
tion 1 provides that any person affected by the order of the Commis- 
sion and deeming it to be contrary to law "'ma}" institute proceedings 
in the court of transportation, sitting as a court of equity, to have it 
reviewed and its lawfulness, justness, or reasonableness inquired into 
and determined," and while section 7 establishes a court ''with full 
jurisdiction in law and equity,-' which shall have exclusive jurisdiction 
of all suits and proceedings ''to restrain, enjoin, or otherwise prevent 
the enforcement and operation of any order," etc., and while section 
14 provides that the court shall be deemed always open for " making 
and directing all interlocutory motions, orders, rules, and other pro- 
ceedings, including temporary restraining orders, prepamtory to the 
hearing," etc., yet when we come to consider all this in connection with 
section 12 it is quite evident that temporary restraining orders would 
not, except in cases of palpable and manifest injustice, oe granted. 

Section 12 provides tnat the case shall be reviewed upon the original 
record, except when there is newly discovered evidence, which was not 
known at the former hearing, or could not have been known with due 
diligence. It also provides that ' ' the findings of fact made and reported 
by the Commission shall be received as prima facie evidence of each 
and every fact found." Therefore unless there shall be newly dis- 
covered evidence brought to the attention of the court, when a restrain- 
ing order is asked for, or unless there is no competent evidence in the 
record upon which the findings could rest, the railroad company would 
at once be met by a statement from the court that it had notning to 
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l)r()coed upon except tindings of faet, which were to he taken an priuia 
facie correct, and which could not upon a preliminary liearing be 
determined to be incorrect, but could only be so found after a full 
hearing, and that upon »uch an aspect of the case a restraining order 
could not l)e allowed. 

The bill, as arntnged, amour.ts pi*actically to a denial of all relief until 
after a final hearing upon the merits. 

Thus the action of a body which has stimulated a hearing, has itself 
given the hearing and the decision, keenly bent upon righting a sup- 
posed wrong, however erroneous, can not be relieved against, with the 
result that tne railroad companies must lose forever without any ix)s- 
sibility of recoupment all of the revenue that may he cut off by such 
a tribunal. 

The CiiAiHMAN. Suppose the southwestern traffic territoiy falls 
under the domination and control of one management, which we may 
call a monopoly; suppose that the price of transportation of freight is 
advanced beyond what is reasonable and just or Iw^yond what the peo- 
ple can bear, should there not be some power lodged somewhere to 
correct that abuse or evil, or whatever you may call it^ 

Mr. Fish. Theoretically I should say yes; as a pmctical proposition 
I doubt it, because you must suppose that men who are intrusted with 
such large property have sense enough to know that they must not 
kill the goose that lays the golden egg. They must go on and develop 
that territory. Take the most prosperous parts of the country that 
have been developed b}' the railroads. Those of you from the Western 
States are very familiar with the territory served by the Chicago, 
Burlington andQuincy Road in western Illinois, in Iowa, and Nebraska 
in early days. What part of the country has been developed more 
rapidly '( 

The CiiAiKMAX. I admit that wherever railroads have gone they 
have developed the country beyond an}- other agency. But now we 
have reached a point w here, by consolidation, a whole district may 
come under one combination, and we have not yet the practic*al knowl- 
edge or experience to see whether or not that has promoted the public 
good. 

Mr. Fish. Take the State of Pennsylvania, for instance, and what 
country' has prospered as that has^ The Pennsylvania Railroad has 
been spending money lavishly in that State. But the appeal is to the 
enlightened self-interest of the managers of these roads, and that 
serves to bring in some of nn' own experience. Take the country 
south of Senator Carmack's home at Memphis, that Yazoo country. 
We have gone in there and arc developing it by building little branch 
roads all the time. Why? True, the soil is good and is covered with 
timber, but in that territory we can maintain rates because there we 
have something approaching a monopol}'. The Southern Railroad 
is in that territory, the Illinois Central is in there, and the Yazoo and 
Mississippi Valley, but those are all that are in there. We can develop 
that country, and. we do go on developing it. 

Senator Carmack. It is to the interest of the railroads to develop 
the country and create as much business as possible. But suppose a 
case where one great company has a monopoly of the business, do vou 
think it could be trusted to divide fairly the profits of that develop- 
ment as between themselves and the people ? 
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Mr. Fish, The pc^ople would not agree to the division. That is as 
true as that you can not divide an apple satisfactorily between two 
hoys. 

Senator Caumack. But if one boy has the absolute power to decide 
how it shall be divided, will the other boy get his share? 

Mr. Fish. You have struck the exact point. You can not create 
territor}' in which there is absolute monopol}^, and least of all a monop- 
oly of that part of the business under the control of Congress, to wit, 
the commerce among the States as distinguished from domestic com- 
merce. Suppose such a territorv as Senator Elkins spoke of in the 
Southwest should pass into the liands of one coi^poration, and that 
that corporation should unduly harass and tax that territoiy in the 
matter of rates, the country to the north of it would develop imd 
grow and become the producers of articles of interstate commerce. 
It would be unjust toward those people; I can see that; but you can 
not make a monopol}^ of commerce among the States and of commerce 
with foreign nations unless you suppose that all the milroads in the 
United Sttitcs shall come practically mto the hands of one man or one 
group of men, and then there is nothing to follow but (xovernment 
ownership. 

Senator Newi^ands. It is complained that under existing conditions 
abuses are created in the shape or private-car lines, such as the Armour 
Company's lines, and I have heard mentioned also the Blue T^ine and 
the Merchants' Despatch. It is claimed that oftentimes large stock- 
fa oldei'S and traffic managers of other lines are interested in these 
private-car lines, and that a large amount of money is drawn from the 
public in that way which does not appear in the returns of the rail- 
road companies to the Interstate Commerce Commission. What is 
your view regarding tlu^se private-car lines? 

Mr. Fish. I ))elieve they are an abuse pure and simple, and that 
the}' ought to be stopped, with certain exceptions. We handle prob- 
ably, relatively to our whole business, more perishable merchandise 
than any railroad in the country, and we have proba))ly the largest 
equipment of fruit and refrigerator cars owned by the company. Yet 
we use those piivate cars owned by Armour, Swift, and the others. 
We make as little use of them as is possible, but we have to use them 
to a certiiiii extent. For instance, in* Omaha the packers naturally 
insist that we shall carry in their cars. We take freight to New Orleans 
and the South in those cars, and naturally desire return freight to the 
North to be transported in those cars. The private-car business has 
been grossly abused by the officers, agents, and directors of railroad 
companies, though I think there is ver}^ little of that to-day. 

Senator Newlands. You mean to say that those officials have been 
interested ? 

Mr. Fisii. Formerly they were interested, to my knowledge, and 
swindled their own employers years ago — no question about that. 
But I think that c(mdition does not prevail to any great extent to-day; 
it mav be sporadic here and there. But there are exceptions. A case 
was given me some years ago, and I think the condition still prevails. 
In northei'n Ohio they grow grapes, which, of course, are perishable, 
. and have to be moved within a period of thirty to sixty aays. The 
I railroad lines can not afford to buy their ovfw cars for that traffic, and 
therefore they use Armour cars, we will say, for that pui*pose. That 
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is on the ea-st and wosst lines, but it is ditferent on north and south 
lines. Take the Uinana trade, whieh moves ail the year through and 
uses a thousjind ears a month out of New Orleans, 13,000 ears of bananas 
were hauled out of New Orleans last year. 

« 

Se?uitor Nkwlands. Is that freiorht entrusted to the Armour car 
lines ^ 

Mr. Fish. No, sir; that is carried in our own cars almost exelu- 
siv(^ly. Of course if we happened to have Armour ears there at the 
l)artieular time, we should use them, but we have done as little as 
possible with them. It has become a necessity, however, for shippers 
on other roads to either, use those private ears or fro out of the business. 

Senator Nkwlands. Is there anything to prevent these private ears 
being used for general purposes when thev are not reijiured for use 
during the special period ana for the special service? 

Mr. Fish. Thev are not adapted to genei'al freight purposes. It 
would not do to ship coal or anything of that sort in them. They are 
not easily loaded with other freight, and there are many other reasons 
why other freight should not be shipped in them. 

Senator Nkwlands. Your conU^ntion is that in the case of a small 
company that has a certain produce coming to fruition within a short 
period of time, it would l)e a hardship to require them to own a suffi- 
cient number of cars adapted to that serviced 

Mr. FisfL I do not see how thev could do it. 

Senator Newlands. What suggestion do you make on that line, so 
far as legislation is concerned i 

Mr. Fish. I do not see how you could prevent a railroad company 
from hiring such cars. Then^ is nothing wrong per se in the hiring 
of cars. The abuse is in paying to the owner of the cars so high a 
price that he can rebate the rate. Do I make myself clear on that? 

Senator Newlands. Yes. 

Mr. Fish. If the owner of the car is paid for its use too high a 
price he can rebate the charge, and there is a wrong in that matter. 
Without going into too much detail about it, occupying the position I 
do, 1 am yet willing to go on record as sajnng that I am with you so 
far as you will go in this legislation. I do not want rebates. 1 do 
not want to specify private cars. I do not want to specify undue ter- 
minal charges for three-fourths of a mile of railroad and giv^ing a 
"•20 per cent of the rate enlarged on 500 miles. All such tricks I want 
stopped, and 1 think the majority of the railroad men are with you 
and with the President on that, absolutely. 

The Chairman. Are you clear, Mr. Fish, that the enactment of this 
bill, or of one like it, would stop railroad building, on the theory that 
men will not put their money into an enterprise where another person, 
who has no money interest in it, regulates it to the most important 
extent of fixing the rates? 

Mr. FisiL 1 am very clear on that subject, for this reason: People 
go into railroad business for the great prizes they suppose to be in it. 
Some railroads have been very profitable, without question, but on the 
average railroads have not been profitable. 

The Chairman. Do you think if this bill had been enacted and been 
in effect, and it had been supposed tnat (lovernmental supervision 
would have taken place, that there would not have been as much 
money invested in railroads':? 
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Mr. F18H. I am confident of that — and more than that. Let me give 
you some more experience. Since the act of 1887 and the provision in 
the present act forbidding pools, there has not been in the United States 
anywhere, with a single exception, a railroad built for a share in the 
pool, as the Nickel Plate and the West Shore were built for a share in 
the New York and Chicago pool. It was in their prospectus, if 3^ou 
remember it, that the pools existed, and that those who went into it 
were to take so much in the Chicago pool, so much in the BuflFalo pool, 
so much in the Cleveland pool, anathat there were so many i*ailroads to 
divide the total of such pools. The moment they got their tracks 
built they demanded and got a share of each pool; that is what forced 
the Vanderbilts to buy those roads. Since 1887 there have been no 
railroads built for a share in a pool, and only one considerable inde- 

?endent railroad has been built since then, and that is the Kansas City, 
Ittsburg and Gulf Railroad of about 800 miles. 

The Chairman. Would the eflFect of this law, to your mind, be of 
immense advantage to those sections that already enjo}" a large railroad 
mileage? 

Mr. Fish. Yes, sir; it would have a tendency to preserve the status 
quo and to prevent growth. The Commission could do absolutely 
nothing with these rates except just to say that the rates which are in 
effect shall continue, and then whatever change occurred would not 
be in the direction of growth. 

The Chairman. You think the eflFect of the exercise of the power 
would be what':? 

Mr. Fish. It would be to decrease rates, because there would be no 
motive the other way. 

The Chairman. Do you think there would be a great many com- 
plaints tiled if the law went into effect? 

Mr. Fish. I should think probably a great many, but it is hard to 
tell. It would depend somewhat upon the position the Commission 
should take in regard to it. As I recollect, when the Commission was 
organized in 1887, under Judge Cooley, it rather deprecated the tiling 
of complaints instead of inviting them. 

The Chairman. If rates were reduced, would it not naturally fol- 
low that expenses would be reduced? 

Mr. Fish. No. If you reduce rates, one effect might be to increase 
the volume of freights, for things would move. 

The Chairman. Would they not do that in the first instance, then? 

Mr. Fish. They are doing it every day. But the question is. What 
rate will the traffic bear? That is to say, at what rate can we pick 
up this or that commodity here and move it yonder in order to sell it? 

The Chairman. But ordinarily it would have the effect to reduce 
expenses, would it not? 

Mr. Fish. No, sir. To reduce rates would not reduce expenses 
unless it stimulated traflSc to a much greater extent; and if that would 
happen, the traffic managers would reduce the rates to-day. 

Senator Newlands. Keduced rates would probably increase ex- 
penses? 

Mr. Fish. They would increase expenses, for reducing the rates does 
not necessarily increase the tonnage. 
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